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Names and Addresses of Attorneys of Record.

D. H. CASCADEN,
Plaintiff and Appellant,

MILLER, WEST & de JOURNEL,
Fairbanks, Alaska.

vs.

aEORGE F. DUNBAR, CHARLES SCOTT, J.

BENN'ETT, F. G. MANLEY and A. C.

RICE,

Defendants and Appellees.

J. C. KELLUM,
Fairbanks, Alaska.

W. H. ADAM'S,

Fairbanks, Alaska.

McGINN & SULLIVAN,
Fairbanks, Alaska.

United States Circuit Court of Appeals for the Ninth

Circuit.

DAVID H. CASCADEN,
Appellant,

vs.

GEORGE F. DUNBAR, CHARLES SCOTT, J.

BENNETT, F. G. MANLEY and A. C. RICE,

Appellees.

Stipulation [Under Rule 23].

WHEREAS, this action has heretofore been be-

fore this Court for adjudication, whereupon W. H.

Metson appeared as counsel for appellees, and H. J.



2 D. H. Cascaden vs.

Miller, F. de Journel and T. C. West, appeared as

counsel for appellant;

AND, WHEREAS, said Metson has not vet been

retained to appear for said parties on this occasion,

but said T. C. West has been informed by John L.

McGinn, attorney for said appellees, that he, said

McGinn, intended to retain said W. H. Metson, as

counsel herein, and it is therefore presumed that W.
H. Metson will so act

:

IT IS THEREFOEE STIPULATED AND
AGREED that in printing the record herein for the

consideration of the Court on appeal that the title

of the court and cause in full on all papers shall be

omitted, excepting the first page, and inserted in

13lace and stead thereof ''Title of Court and Cause."

Dated January 19, 1911.

H. J. MILLER,
F. de JOURNEL,
T. C. WEST,

Of Counsel for Appellant.

W. H. METSON,
METSON, DREAV & MACKENZIE,
E. H. RYAN,

Of Counsel for Appellees.

[Endorsed] : No. 1938. United States Circuit

Court of Appeals for the Ninth Circuit. David H.

Cascaden, Appellant, vs. George F. Dunbar, et al..

Appellees. ^Stipulation. Filed Jan. 20, 1911. F.

D. Monckton, Clerk.
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[Praecipe for Record.]

In the District Court for the Territory of Alaska,

Fourth Division.

No. 165.

D. H. CASCADEN,
Plaintife,

vs.

F. a. DUNBAR, CHARLES SCOTT, J. BEN-
NETT, F. G. MANLEY and A. C. RICE,

Defendants.

To the Clerk of the Above-entitled Court :

—

You will please prepare transcript of the record in

this cause to be filed in the office of the Clerk of the

United States Circuit Court of Appeals for the Ninth

Circuit, under the appeal in the above-entitled cause,

and include in said transcript the following plead-

ings, proceedings and papers on file, to wit

:

1. Motion for an accounting.

2. Opinion of Thomas R. Lyons, District Judge,

dated Jan. 10, 1910.

3. Decree.

4. Bill of Exceptions.

5. Petition for Appeal.

6. Assignment of Errors.

7. Order Allowing Appeal.

8. Bond on Appeal.

9. Citation (original).
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10. Motion for an order enlarging time to docket

cause and return day.

11. All orders enlarging time to docket cause

(originals).

Said transcript to be prepared as required by law
and the rules of said Court and on file in the office of

the Clerk of said Appellate Court on or before the

1st day of Februarj^, 1911.

H. J. MILLER,
Attorney for Plaintiff and Appellant.

[Endorsed]: Ko. 165. In District Court, Ter-
ritory of Alaska, Fourth Division. D. H. Cascaden,
Plaintiff, vs. Geo. F. Dunbar et al.. Defendants.
Praecipe for Transcript. Filed in the District

Court, Territory of Alaska, 4th Div. C. C. Page,
Clerk. By Geo. F. Gates, Deputy.

[Title of Court and Cause.]

Motion [for Proceedings in Accordance With Man-
date of Appellate Court].

Now comes the plaintiff herein, D. H. Cascaden,
and moves the Court for an interlocutory order
directing that such further proceedings be had forth-
with in this case to the end that the Mandate issued
in this cause by the Circuit Court of Appeals for the
9th Circuit be duly executed and final decree there-
upon be duly entered according to the directions in

said Mandate contained, and further \n accordance
with the opinion rendered in this cause by the said

Circuit Court of Appeals, and that to such end and
for such purpose the defendants herein and S. A.
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Bonnifield be ordered to forthwith come and appear

before this Court and then and there, or at such time

as the Court may order, give and render a true and

correct account of all the gold and gold-dust and of

the full amount and value thereof, which was mined,

extracted, received, taken and converted by them,

the said defendants,, or the said S. A. Bonnifield or

by their agents, servants, alleged lessees or repre-

sentatives from the placer mining claims described in

the complaint and in controversv in this action, and

particularly from that certain placer mining claim

described as No. 12 below discovery on Cleary Creek,

first tier, right limit, and this motion is based upon

the following grounds, among others:

(1) That the plaintiff was since the day of the

relocation of the said claim by the defendant Dunbar,

and now is, unlawfully, willfully and fraudulentlv

ousted from the possession thereof while the said de-

fendants have been during all of said time, and now

are, in the exclusive adverse possession thereof, and

during all of said time have been, and now are. min-

insr said land, and have extracted therefrom p-old .qn^l

srold-dust to the extent of nbou.t ?!240O.000,nO. nil of

which thev have converted to their own use. except

as hereinafter, in paragraph 3 next following, men-

tioned, but that the plaintiff has never received any

of the proceeds of any of the said claims in whole or

in part.

(2) That the exact and accurate amount of the

gold so extracted, mined and converted by the defend-

ants is to the plaintiff unknown, and that the defend-

ants have at all times refused and now do refuse to
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account to said plaintiff therefor, and that there has

never been any accounting taken or had except as

hereinafter mentioned, in the following paragraph.

(3) That in the course of the proceeding in this

action, one S. A. Bonnifield, of the First National

Bank of Fairbanks, was appointed as a Receiver of a.

portion of the gold extracted from said claim, and

said S. A. Bonnifield has now in his possession about

tbe sum of $50,000.00, being part of the proceeds of

said claim No. 12 below on Cleary, but no formal,

proper or accurate accounting has ever been had

from him or from any of the defendants, or from any

reliable person whatsoever, since the beginning of

this action, or since the location of said claim, and

this plaintiff, in support of this Motion, will further

refer to and rely upon and produce to the Court the

papers, files and proceedings now on file in this ac-

tion, and the Mandate and Opinion of the Circuit

Court of Appeals for the 9th Circuit hereinbefore

mentioned, and his own affidavit herein.

H. J. MILLER,
F. de JOURNEL,
FREDRICK DUNDAS,

Attorneys for Plaintiff.

Service of a copy of within motion admitted March
29, 1908.

W. H. ADAMS,
Attorney for F. O. Manley.

McGinn & sullivan.
Attorneys for Fred Dunbar & Scott.

J. C. KELLUM,
Attorney for Scott & Dunbar.
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United States of America,

Territory of Alaska,—ss.

Femand de Journel, being duly sworn, on oath

says: T did, on the 29th day of March, 1908, serve a

copy of the within Motion upon W. H. Adams,

Messrs. McGinn & Sullivan, J. C. Kellum and Luther

C. Hess, attorneys for the defendants, and left a copy

thereof with Hurley, Cashier of the First Na-

tional Bank, for S. A. Bonnifield, the present Man-

ager thereof and the Receiver herein.

F. de JOUBNEL.

Subscribed and sworn to before me this 30th day of

March, 1908.

[Notary Seal] HENRY RODEN,
Notary Public in and for the Territory of Alaska.

[Endorsed] : Original. No. 165. In the District

Court. D. H. Cascaden. vs. F. G. Dunbar et al. Mo-

tion. Filed in the District Court, Territory of

Alaska, 3d Division. Mar. 30, 1908. E. J. Stier,

Clerk. By E. A. Henderson, Deputy.

[Opinion on Motion to Set Aside Findings, etc.]

[Title of Court and Cause.]

On motion of Manley and Rice to set aside the find-

ings, conclusions of law and decree after mandate on

appeal, and motion of plaintiff Cascaden to alter,
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complete, and correct said findings, conclusions, and

decree.

H. J. MILLER and FERDINAND de JOUR-

NEL, forPlaintife;

AY. H. ADA^IiS, for Manley and Rice

;

McGinn & SULLIVAN, for Bennett, Scott

and Dunbar and S. A. Bonnifield, their as-

signee.

LYONS, District Judge.—On the 29th day of Jan-

uary. 1909, Honorable Silas H. Reid, the then pre-

siding Judge of this division of the District of Al-

aska, made findings of fact and conclusions of law

and signed a decree in the above-entitled cause. Said

findings, conclusions of law, and decree were signed

on the 24th day of January, 1909, at Valdez, Alaska

(then within this jurisdiction), in vacation, and were

forwarded by Judge Reid to the Clerk of this court

at Fairbanks, and by the clerk received and filed in

this cause on the 19th day of March, 1909. There-

after, and on the 22d day of March, 1909, the defend-

ants Manley and Rice, by their attorney, W. H.

Adams, filed a motion to set aside the findings, con-

clusions, and decree so made and filed, and thereafter

on the 5th day of April, 1909, the plaintiff filed his

motion in this cause to alter, complete, and correct

said findings, conclusions, and decree.

Before passing on the merits of the respective mo-

tions, it becomes necessary to inquire as to the power

of the Court as now constituted to entertain said mo-

tions. The plaintiff contends that the present Judge

of this court, to whom these motions are addressed,

not being the same Judge who entered the findings
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and conclusions and signed the decree herein is with-

out power to set the same aside, but that he has power

to correct the same for the purpose of making them

conforai to the pleadings and proof and also for the

purpose of correcting any apparent clerical errors

discoverable in said findings, conclusions, or decree.

Section 228, page 190 of Carter's Annotated Al-

aska Code, provides as follows

:

'^Upon a trial by the Court, when a decision is

given in vacation, a motion for a new^ trial shall be

filed within twenty days from the time of filing such

decision, except as hereinafter provided."

The above section is quoted from Chapter 22 gov-

erning motions for a new trial, which must apply

to equitable causes as well as cases at law\ It is

therefore apparent that both motions now under

consideration, under the provisions of the statute

above referred to, have been filed within the time

provided by law. But the plaintiff contends that

even though the motion of defendants Manley and

Rice was filed within the statutory time, yet this

court as presently constituted has no powder to enter-

tain the same for the reason that a different Judge

is now presiding than the one who entered the find-

ings and decree complained of.

"The power to vacate or open a judgment or to

set it aside, is a common-law power possessed by the

Court as a part of its necessary machinery for the

administration of justice, and hence might be

exercised without the grant of special statutory

authority."

1 Black on Judgments, sec. 297.
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It is conceded that if the findings and decree in

this cause are void, the Court as at present con-

stituted has the power to set the same aside; but

plaintiff contends that the record does not disclose

the fact that the judgment is void.

"Where the Judge of the Superior Court who

directed the judgment retired from office and his

successor occupied the office at the time when the

motion to vacate the judgment was made, the action

of the 'Superior Court is that of the Judge of the

court, and a change in the persons who occupied the

position does not affect the consideration of the

vacation of the judgment."

State ex rel. Rucker v. Superior Court, 51 Pac.

366.

If the entire record upon which the former Judge

of this court based his findings of fact, conclusions

of law, and decree, were not before this court at the

present time, the Court as presently constituted

would probably not have the power to review the

findings of the former Judge; but since the entire

record has been transcribed and is before the court

at the present time, there appears to be no reason

in law, and certainly none in justice, why the Court

as at present constituted should not have the powder,

equal in that regard with that of the Judge who
rendered the decree, to consider the motions now
before this court. But, even though the court as

at present constituted has not equal power with

reference to the disposition of such motions with

that of Judge Reid were he still the presiding Judge

of this court, that question becomes immaterial
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under the view entertained by this Court of the

decree herein, because it is apparent to the Court

that said decree is supported neither by the plead-

ings nor the proof and for that reason is void, as to

the defendants Manley and Bice; and, it is equally

apparent that the direction in the conclusions of

law that "the plaintiff Cascaden is entitled to the

$51,675.36 less all charges, if any, due the clerk of

court" is void because not supported either by the

pleadings or proofs. The objections to this Court

as presently constituted hearing the motion of the

defendants are, therefore, not well taken; for, as

this Court views the situation, it is his duty to hear

and at this time determine both motions.

ON THE MERITS.
This action was commenced on June 11, 1904, was

tried before the Court, and a decree entered on the

15th day of June, 1905, which decree awarded to the

plaintiff Cascaden a one-third interest in and to the

various mining claims described in the complaint.

Thereafter an appeal and cross-appeal were prose-

cuted to the Circuit Court of Appeals for the Ninth

Circuit, and that court, on the 28th day of October,

1907, reversed the judgment and decree of this

Court, and in its opinion incorporated the following

directions to this court

:

"The judgment is reversed and the cause re-

manded to the court below^ with directions to award

the plaintiff an undivided one-half of the interest of

the defendants in the claims re-located by the de-

fendant Dunbar in May, 1903, and his appropriate
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interest in the proceeds thereof, if any."

157 Fed. m.

Prior to the commencement of the action origi-

nally, and on the 7th day of May, 1904, the defendant

Bennett conveyed all of his right, title, and interest

in and to all of the property described in the com-

plaint, to the defendants Scott and Dunbar. On the

same date the defendants Scott and Dunbar at-

tempted to convey a one-third interest in all of the

properties described in the complaint to the defend-

ants Manley and Rice, but 'bj their deed of convey-

ance they provided that it was the intention and

meaning of said instrument to convey an undivided

one-third interest of whatever interest the said Scott

and Dunbar held in the properties at that time.

Since it has been determined by the appellate court

that defendants Bennett, Scott, and Dunbar o^vned

only a one-half interest in the properties, the deed of

Scott and Dunbar to Manley and Rice could convey

to the grantees therein only a one-sixth interest in

the properties.

On or about the 15th day of September, 1905, this

court, at the instance of the plaintiff, granted an

injunction against the defendants, their agents,

servants and employees, from working the proper-

ties described in the complaint and extracting the

gold therefrom pending the appeal, but providing

that, if the parties could agree upon some responsi-

ble person to hold the royalties or receive the issues

and profits of said mining operations, that said

mines might be operated pending the appeal. There-

after it was agreed by all of the parties that one
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Donnelly should act as receiver or custodian of the

proceeds of such mining operations pending a deter-

mination of the rights of the parties on the appeal.

Thereafter the said Donnelly was discontinued as

such receiver or custodian and the parties agreed on

one Clement Alexander for the like office ; and later,

on December 15, 1906, by stipulation between the

parties, one S. A. Bonnifield w^as agreed upon and

appointed by the Court for the purpose of receiv-

ing said royalties and proceeds and holding the same

pending the outcome of the appeal.

On the 20th day of August, 1906, the defendant

Dunbar, having theretofore acquired all of the inter-

est of the defendant >Scott in the property in contro-

versy, for the purpose of securing a note for the sum

of $30,000 made and executed in favor of one E. T.

Barnette by defendant Dunbar and one J. C. Kellum

executed and delivered to the said E. T. Barnette a

mortgage upon all of his right, title, and interest in

and to placer claim No. 12a below^ discovery, right

limit of Cleary Creek, and also upon said date as-

signed to the said E. T. Barnette all of his right, title,

and interest in and to three pokes of gold-dust then

on deposit with the First National Bank of Fair-

banks, Alaska, aggregating 1214.51 ounces of gold-

dust, which mortgage and assignment of gold-dust

was thereafter assigned by said Barnette on the 19tli

day of September, 1906, to the said S. A. Bonnifield.

Thereafter the said Bonnifield loaned to defendant

Dunbar the sum of $10,320.00, which said sum be-

came payable on the 19th day of May, 1907, and for

the purpose of paying said note the said Dunbar did
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thereafter by an assignment in writing transfer to

the said Bonnifield all of his right, title, and interest

in and to the gold-dust then in the possession of said

Bonnifield as trustee as aforesaid and all of such

gold-dust as should subsequently come into his pos-

session by virtue of said trust.

On the first day of July, 1907, the defendant Rice

transferred to the said S. A. Bonnifield all of his

right, title, and interest in and to said gold and gold-

dust belonging to him and held by said Bonnifield as

trustee in this action, which said assignment was in

writing, and on the date last mentioned the said Rice

transferred all of his right, title, and interest in and

to said i3lacer mining claim above described to the

said 8. A. Bonnifield. Thereafter and on the 12th

day of September, 1907, the defendant F. G. Manley,

being indebted to the said Bonnifield, directed Bon-

nified to apply all of his (Manley 's) interest in and

to the gold and gold and gold-dust then in the hands

of said Bonnifield as trustee, to the pajonent of an

account which the said Manley owed to Bonnifield.

It appears, therefore, that the said S. A. Bonnifield

has acquired from the defendants all of their right,

title, and interest in and to the gold and gold-dust

now in his possession as trustee, the whole of which

is valued at $51,675.36. •

The foregoing is, in brief, a statement of what has

transpired with reference to the property in contro-

versy since the commencement of the action, and,

obviously, the questions to be determined are:

(1) The authority of the Court under the direc-

tions contained in the ruling of the Appellate Court
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to determine all of the controversies between the

plaintiff and defendants

;

(2) If this Court has authority, under the ruling

of the Appellate Court and the pleadings in this case

to adjudicate all of the remaining differences be-

tween the parties, what judgTuent plaintiff is entitled

to with respect to the defendants and each of them;

and,

(3) Who is entitled to the moneys delivered by

the lessees to the different custodians or receivers

and thereafter paid into the registry of this court,

where it now remains on deposit.

1. With reference to the first cjuestion, plaintiff

herein contends that the opinion of the Circuit Court

of Appeals is tantamount to a direction to this

Court to grant a hearing for the purpose of making

an accounting between the parties in order to deter-

mine the amount due plaintiff from the operation of

the placer mining claim since the incejDtion of this

action. Defendants insist that under the ruling of

the Appellate Court, the character and scope of the

pleadings herein, and the failure on the part of plain-

tiff to offer any evidence concerning the output of

the mine, at the trial of this cause, that this Court is

without authority to take an accounting, and merely

has power to distribute among the parties the fund

now on deposit in the registry of the court, which

fund constitutes the royalties received from the

operation of No. 12a below discovery on the right

limit of Cleary Creek since the entry of judgment
in this action by this court in June, 1905.

The language of the Appellate Court in the para-
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graph of its opinion heretofore quoted seems to me

to plainly direct this Court to award to the plaintiff

whatever he is entitled to of the proceeds of the min-

ing claims in controversy; and, in order for a Court

to determine what is due the plaintiff from such

operations, it becomes and is absolutely necessary to

effect an accounting. In passing, I might say that it

is conceded by all parties that said No. 12a below dis-

covery, right limit of Cleary Creek, is the only one

of the claims in controversy from which any gold

has been extracted, so it will be necessary to refer to

the claim only, in this opinion.

Under the directions of the Appellate Court, the

first matter to be considered is, whether or not the

pleadings are sufficient in their sco]3e to warrant the

Court in taking an account between the parties. The

defendants insist that since no evidence was offered

at the trial showing that the defendants had ex-

tracted au}^ gold from the claim, that the plaintiff

thereby waived his right to now ask for an account-

ing ; but the Court is of the opinion that if the plead-

ings are sufficient in their scope to justify the taking

of an account, an accountng should be had at this

time so as to obviate the necessitj^ of another action

upon the part of the plaintiff for that purpose. The

second amended complaint alleges that at the time of

the commencement of the action the defendants were

operating the mine and extracting large quantities of

gold therefrom. The defendants in their answer ad-

mit that they were operating the mine and extracting

the gold therefrom. The amended complaint also

prays for an account—so it would seem that the
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pleadings are sufficiently broad and eompreliensive

to warrant the Court at this time and in this action,

in ascertaining the output of the mine from the date

of the commencement of the action, for the purpose

of detei-mining the plaintiff's interest in the proceeds

thereof, if any. And, since there is no evidence that

any gold was extracted prior to the commencement

of the action, and since the plaintiff lays no claim to

proceeds extracted from the mine prior to the com-

mencement of his action, it must be assumed, for the

purposes of this decision, that prior to that time

there was no product extracted therefrom.

2. As to the second proposition—that is, what

judgment is the plaintiff entitled to against the de-

fendants and each of them with reference to the en-

tire output of the mine—the plaintiff contends that

all of the defendants are joint tort-feasors, and for

that reason he is entitled to judgment against them

and each of them for his half interest in the entire

output of the mine. Defendants Manley and Eice

contend that they are not joint tort-feasors '^dth the

other defendants, and that the plaintiff has, by his

agreements and conduct, approved of the operation

of the mines and the letting of the same to divers

lessees, and for that reason is not entitled to a judg-

ment against any of the defendants except for his

one-half interest in the royalties extracted from the

ground, and is not entitled to a judgment against

them (Manley and Eice) for any sum whatsoever.

Defendants Scott, Dunbar and Bennett contend that

plaintiff is not entitled to judgment against them for

anything more than a one-half interest in the roy-
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alties, for the like reason.

In October, 1904, the plaintiff made an agreement

with Riley, O'Malley and Donnelly, who were then

working the property in question as lessees, in which

agreement he undertook to refrain from interfering

with them and their operations, shomng conclusively

that he was satisfied with them as lessees and satified

with the amount of roj^alties they were paying under

the said lease. Immediately after the appeal had

been taken from the original judgment in this cause,

this court granted the plaintiff an injunction against

the defendants, restraining them and each of them

from operating or working the mine unless the plain-

tiff and defendants could agree upon some responsi-

ble person to receive the royalties. Plaintiff did

agree with the defendants on different custodians to

receive such royalties, clearly indicating that he pre-

ferred that arrangement to an injunction at that

time. Plaintiff also testified before the Court, when

an accounting was being taken herein, that he did

tell one Mr. Kinettle during the time the latter held

a lay upon a portion of claim No. 12a below discov-

ery on Cleary Creek, that "if he were in a position,

he might give them a little advance on thirty per

cent." These admissions and conduct on the part of

plaintiff, coupled with the fact that at the time of the

commencement of the action in this court he failed

to secure a restraining order against the defend-

ants or their lessees, nor did he at any time during

the pendency of this action secure such restraining

order, until after judgment was entered, would indi-

cate that he was satisfied, in the main, with the way
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' the property was being worked and with the percent-

age paid to the lessors as royalties.

It would appear, therefore, that the plaintiff is en-

titled to a one-half of the royalties received from the

operation of the mine and that, under the circum-

stances, the rule securing to him a one-half of the

gross output of the mine would not seem to be justi-

fied under the circumstances and his own attitude in

the premises.

But what judgment is plaintiff entitled to as

against Manley and Rice? Are they in the same

position as the other defendants % The other defend-

ants were joint tort-feasors, as held b}^ the Appellate

Court ; they conspired and confederated for the pur-

pose of defrauding the plaintiff out of his property.

Is there any evidence to indicate that Manley and

Rice had any part in such conspiracy? They ob-

tained their interest in the mine shortly before the

commencement of the action and i3aid a valuable

consideration therefor. True, the evidence shows

they were aware of Cascaden's claim, but there is no

evidence to indicate the extent of their knowledge of

his rights in the premises, or to the effect that they

aided and abetted in a conspiracy to defraud him of

his interest. The complaint merely alleges that, at

the time they purchased, Manley and Rice were

aware of the plaintiff's claim, and the Court so

found ; but it does not appear from the evidence that

they participated in any fraudulent scheme to de-

fraud the plaintiff of his rights. It is true, also,

that they denied his title ; but they might have done

that in good faith. Manley and Rice might have in
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good faith believed the title of the other defendants

to be superior to that of plaintiff. Of course, buy-

ing with notice of the plaintiff's claim, they bought

subject thereto, and could acquire only such interest

as the defendants had to convey: But because a

Court should find against them in that respect, it

does not follow that they are responsible for all of

the gold that was extracted from the mine, nor all

of the royalties received therefrom, particularly in

the light of the evidence and the circumstances

which indicate a willingness on the part of the plain-

tiff that the mine should be operated pending the out-

come of the litigation, as evidenced by his contract

with Eiley, O'Malley & Donnelly, October, 1904.

Plaintiff had it in his power at all times pending the

litigation to procure the restraining of operations

and thereby to protect himself against any conver-

sions on the part of defendants Bennett, Scott, and

Dunbar; but, instead of having done so, he appar-

ently acquiesced in the working of the mines. He
therefore should not now be permitted to repudiate

his own acts and conduct and hold Manley and Rice

responsible, in the absence of fraud on their part,

for any greater portion of the output of the mine

than that received by them over and above their just

proportion as cotenants.

It is conceded that Manley and Eice did acquire,

by their deed from Dunbar and Scott, a one-sixth

interest in the property, and had a perfect right, un-

less restrained, to participate in the operation of the

mine and in the proceeds thereof to the extent of

their said interest ; but, since it is also conceded that
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they received a one-tliird interest of the royalties of

the mine from the date of the inception of the suit un-

til the time that mining ceased thereon, and since

i\\Qy were in reality the owners of only one-sixth

thereof, it follows the plaintiff is entitled to judg-

ment against them, and each of them, for a one-sixth

of all the royalties or rents received from the opera-

tion of said claim No. 12a below discovery on Cleary.

And, since the defendants Bennett, Scott and Dun-

bar are held to have entered into a conspiracy to

cheat and defraud the plaintiff out of his interest in

the mine and have excluded him therefrom, the plain-

tiff is entitled to judgment against them and each

of them for a one-half interest in all the ro3^alties

resulting from the operation of the mine from the in-

ception of the suit to the date upon wdiich mining was

discontinued thereon.

3. It is admitted that there is now^ in the registry

of this court as royalties from- the operation of the

mine in controversy, about $51,675.36. Plaintiff

claims that he is entitled to an order directing the

clerk to pay the whole amount to him, for the reason

that the defendants are, with the possible exception

of Manley, insolvent, and that Bonnifield acquired

his interest in said gold-dust after he became cus-

todian of the same under the order of this court.

Bonnifield admits that the plaintiff* is entitled to

one-half of the money now in the registry of the

court, but asserts that the assignment of the defend-

ants to all of their interest therein was made for a

valuable consideration, and that he had no notice

O'f any claim of lien on the part of plaintiff' against

the same.
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As heretofore stated, the defendant Dunbar, who

had theretofore acquired all of the interest of de-

fendant Scott, on the 20th day of August, 1906,

executed and delivered to one E. T. Barnette a mort-

gage of all his right, title, and interest in and to

Xo. 12a below discovery on the right limit of Cleary

Creek, and also assigned all of his right, title, and

interest in and to certain gold-dust then on deposit

in the First National Bank of Fairbanks, said gold-

dust being held at that time by one Clement Alex-

ander as trustee, pending the further order of this

court. Said Barnette thereafter and on the 19th

day of September, 1906, sold and assigned all of his

right, title, and interest in and to the said mortgage,

note, and gold-dust to the said S. A. Bonnifield.

It will be observed that Bonnifield did not become

trustee of said fund until December 15th, 1906, when,

by agreement of all the parties herein by their at-

torneys, he was appointed by the Court as trustee

of the funds in suit to succeed the said Clement

Alexander. And the time that said Dunbar made

said mortgage, he owned a one-third interest in the

mine and had a right to mortgage the same to Bar-

nette or to any other person. Plaintiff contends,

however, that any assigimient by the defendants or

either of them, of any portion of the royalties in

the custody of the court was absolutely void as to

him, for, he claims, the action in itself was notice

to Bonnifield and others of his claim to the mine

and its proceeds, and therefore they cannot be con-

sidered as innocent purchasers or innocent assignees

for value. It is ap|)arent that the mortgage and
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assignment given by Dunbar to Barnctte covered

all of his interest in the mine as well as all his in-

terest in the golcl-clust then in the hands of the trus-

tee.

The weakness in the plaintiff's contention is the

fact that the action could only serve as a lis pendens

over all the property in controversy. By his action

the plaintiff claimed only a one-half interest in and

to No. 12a below discovery on Cleary Creek. By

proper steps he might have, at the commencement of

the suit or any time thereafter pending the same,

prevented the working of the mine by injunction,

and thus preserved the status of the property pend-

ing the determination of his claim. But the plain-

tiff asked for no preliminary restraining order or

injunction, the mine was worked, and a portion of

his property was converted by the defendants.

It cannot be contended but what the defendants

were the owners of an undivided one-half interest

in the property in controversy, and had a right to

sell or dispose of such interest. If they attempted

to dispose of anything in excess of such one-half

interest the purchaser would be advised, and was

advised, by virtue of the pendency of plaintiff's ac-

tion. But the action could not serve as a lien on

any portion of the property, except the property in

controversy.

A question very similar to the one herein involved

came before the U. S. District Court for the District

of Idaho in the action of the First National Bank

of Hailey vs. G. V. B. Min. Co. (89 Fed. M9). In

that case, among other things, the Court says

:
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''Intervenor Brown, in support of his claim for

all the funds, said that these parties had legal notice

of his ownership of the one-third interest in the

mines ; that he, as the successor of Eoberts ' interest,

became a mining partner with his co-owners in work-

ing the mines, and they together constituted a min-

ing partnership ; that such working resulted in large

profits, to the one-third of which he is entitled but

which was not paid him; that he has a lien for the

unpaid profits due him upon all subsequently ex-

tracted ores, and he claims this not only against his

cotenants but also as against their creditors, includ-

ing the Bank.

"It msiy be here suggested that there is nothing in

this record to indicate any bad faith on the part of

the Bank in taking this mortgage. In fact, not only

the Bank, but all the parties, were from the great

weight of judicial decision including a pointed and

direct decision of the Supreme Court of the United

States rendered prior to the execution of the mort-

gage, justified in believing that Bryan and Venable

had succeeded to the title of Roberts, and that the

Mining Company had the right to mortgage all the

mining property. Also, it may be suggested that the

debt was incurred and that the mortgage was exe-

cuted by the mining company which was operating

the property, in the usual course of business, and, so

far as appears, in good faith by all the parties.

"If this were a claim by Brown against his co-

tenants there could be no doubt he could have a claim

against present ore proceeds for the payment of past

unpaid profits due from his cotenants. He urges
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that tlie Bank not only sliould have taken notice of

his title to the one-third of the mines, but also should

have taken notice of the state of the account between

him and his cotenants.

'*It was a hardship to the Bank to find one-third

of its security swept away, but to this any citizen is

liable when his construction of the law differs from

that of a controlling court ; but to lose all of its secur-

ity because it failed to examine for past years the

private accounts of these parties, which were in no

sense public records, or in any legal way accessible to

an examination by the Bank, would seem a greater

hardship than the law imposed. Mortgagees, for the

validity of their security, may rely upon facts ap-

pearing in legal public records, and are not bound by

those of a private nature existing between parties,

unless they have actual notice thereof."

There is no evidence in this record that Bonnifield

knew of the condition of the private accounts between

the plaintiff and defendants in this action at the

time he took the assignment of the Dunbar mortgage

from Barnette ; and a careful examination of all the

proceedings in the cause could not have disclosed to

him that the plaintiff intended to rely on the future

output of the mine to liquidate past conversions by

the defendants. For, when the action was com-

menced no preliminary restraining order was asked

for ; the action was tried, and no evidence offered to

the effect that there had been any conversion of pro-

ceeds by the defendants or either of them. The

pleadings disclosed the fact that only a one-half in-

terest in the mine was in controversy, and that no
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attempt had been made by the plaintifE to subject the

other half interest in the mine or the output thereof

to a lien, to satisfy any judgment which he might

thereafter procure against the defendants.

For this reason, the contention of the plaintiff now,

that he is entitled to all the fund in the registry of

the court as against the assignee Bonnifield, seems

untenable under the decision of the court last cited.

An appeal was prosecuted from that decision to the

Circuit Court of Appeals for the Ninth Circuit, and

was by that court duly affirmed in 95 Fed., p. 35.

"The general policy of registration laws in the

United States is to protect innocent purchasers

against all liens upon and interest in real property

not capable of ascertainment by an examination of

the public records of the county in which it is situ-

ated. Therefore, an innocent purchaser from a co-

tenant or one having a lien upon his moiety, will not,

we apprehend, ever be permitted to suffer from a

claim against the cotenant of which he had no notice

in fact, and of the existence of which he could obtain

no information by searching the public records."

Huston vs. McCluney, 8 W. Va. 135;

Bums vs. Dreyfus, 69 Miss. 211; 30' Am. St.

Rep. 539;

Welch vs. Ketchum, 48 Minn. 241

;

Stover vs. Corey, 53 la. 708

;

Black vs. Gosnell, 35 Am. St. Rep. 413 ; and ex-

tensive note.

The Court therefore concludes that, under the evi-

dence, the assignment of the Dunbar mortgage to

Bonnifield was valid and that such assignment car-
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ried with it to Bonnifield the interest of Dunbar in

the output of the mine which, at the time of his mort-

gage, was a one-third interest.

It is urged by the plaintiff, however, that the as-

signment of Manley and Rice of their interest in the

fund now in the registry of the court, was made after

Bonnifield became a trustee of the fund. Bonnifield

contends that he was not a regular receiver appointed

by the Court, but was a custodian of the money

agreed upon by all of the parties to the suit, and that

he had no notice or knowledge that Cascaden had any

claim or lien, or any right, to any portion of said

fund except to the extent of a one-half thereof, and,,

that, for that reason he had the right, even while

acting as custodian of the fund, to receive an assign-

ment of any portion thereof which was not in contro-

versy. However, while it is true that Bonnifield was

custodian of the fund and agreed upon by the parties

for that purpose, yet, at the instance of the attorneys

for all of the parties, the Court appointed said Bonni-

field as such custodian on the 15th day of December,

1906, prior to the time he received the assignment of

the Manley and Rice interest in the fund. It would

seem, therefore, that he, having been appointed by

this Court to receive the fund and hold it until the

further order of this Court, whether by agreement of

the parties or otherwise, was obliged to notice the fact

that there was some controversy^ over the entire fund

and he was to hold it subject to the rights of the par-

ties in the outcome, intact. For that, if for no other

reason, he should not have attempted to acquire any

interest in such fimd.
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''The general rule is well settled that a trustee is

not to be permitted to purchase the trust property at

his own or at a judicial sale, either directly or

through a third person ; and where he does so the ces-

tui que trust may, at his option, hold him responsible

as a constructive trustee, thereby acquiring the full

benefit of the purchase. This is a rule of universal

application to all persons occupying a fiduciary posi-

tion. The underl}dng principle is that no person can

be permitted by a court of equity to purchase prop-

erty, where he has a duty to perform inconsistent

with the character of purchaser. '

'

15 Am. & Eng. Ency. of Law, page 1197.

It will also be observed that the order of this Court

appointing Bonnifield receiver, directed him to "hold

said money until the further order of this Court."

That of itself was sufficient to enjoin him from either

acquiring an interest in the fund himself or from at-

tempting to dispose of it in any other manner than

thereafter directed by the Court. The order directed

him, in plain terms, to hold the fund, and makes him
a trustee for the same, by which he is prevented from

either acquiring or disposing of an interest therein

without the order of Court or the express agreement

of the party or parties entitled thereto. (4 Pom-
eroy Eq. Jurisp., sees. 1334-5-6.)

For the foregoing reasons it must be apparent that

this Court when it appointed Bonnifield as receiver

of the funds did not contemplate that he should at-

tempt to acquire any interest therein, since he be-

came a trustee thereof to hold the same until the

further order of Court. It follows that the assign-
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ment of the Manley and Eice interest in the registry

fund as proceeds of the operation of the mines, was

void as against the claim of the plaintiff. The plain-

tiff Cascaden is therefore entitled to two-thirds of

the fund now in the registry of the court, and the

interest of Manley and Bice therein amounting to a

one-sixth of the whole sum in registry, to be applied

by the plaintiff upon the judgment which is herein

directed to be entered in his favor against Manley

and Rice. The remaining one-third of said registry

fund is the property of the said Bonnifield, and he

is entitled to an order directing the clerk to pay the

same to him.

Let findings of fact, conclusions of law, and decree

of this court be entered in accordance herewith.

THOMAS R. LYONS,
Judge.

Dated at Fairbanks, Alaska, January 10, 1909.

[Endorsed] : No. 165. Civil. Dist. Court. Cas-

caden vs. Dunbar et al. Opinion. Filed in Open
Court, Jan. 10, 1910. Dist. Court, Ter. Alaska, 4th

Div. E. H. Mack, Clerk. By E. A. Henderson,

Deputy.

[Title of Court and Cause.]

Decree.

BE IT REMEMBERED : That upon the 5th day

of July, 1909, came on for hearing the above-entitled

cause upon the Mandate of the United States Circuit

Court of Appeals for the Ninth Circuit, directed to

this court commanding this court to award to the
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plaintiff D. H. Cascaden an undivided one-half in-

terest of the defendants in the claims relocated by the

defendant Dunbar in May, 1903, and his appropriate

interest in the proceeds thereof, if any; the plaintiff

appearing by his attorneys H. J. Miller and F.

de Journel, and the defendants Manley and Rice ap-

pearing by their attorney W. H. Adams, and the

defendants Scott and Dunbar by their attorney John

L. McGinn

;

And the Court, having heard the testimony of the

.respective parties and the arguments of their attor-

neys, took said matter under advisement ; and there-

after and upon, to wit, the 11th day of January, 1910,

after fully considering the evidence and the records

and files in said cause, announced its opinion in writ-

ing; and thereafter and upon the 5 day of July,

1910, said Court made its decision in writing,

wherein said Court set forth its findings of fact and

conclusions of law separately, which said decision of

the Court was thereupon filed in this cause with the

clerk of said court.

Now, therefore, in accordance with said decision

and said findings of fact and conclusions of law,

—

I.

IT IS ORDERED, ADJUDGED AND DE-
CREED : That the plaintiff is now and ever since the

relocation of said claims by the defendant Dunbar

has been the owner in fee and entitled to the posses-

sion of an undivided one-half interest in and to all

the properties mentioned and described in plaintiff's

complaint, said claims having been relocated by said

defendant Dunbar in May, 1903.
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11.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED : That the plaintiff is the owner of

one-half of the money and gold-dust now on deposit

with the clerk of this court and in the register of this

court, which said money has been heretofore depos-

ited pursuant to order of this Court.

III.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED

:

(a) That the plaintiff have and recover from the

defendant Manley the sum of four thousand eight

hundred twenty-two and 13/100 ($4'822.13) dollars

with interest thereon at the rate of eight per cent

(8%) jDcr annum from the 15th day of August, 1905,

until the same is paid.

(b) That the plaintiff have and recover from the

defendant Rice the sum of four thousand eight hun-

dred twenty-two and 13/100 ($1822.13) dollars, with

interest thereon at the rate of eight per cent (8%)
per annum from the 15th day of August, 1905, until

the same is paid;

(c) That the plaintiff have and recover from the

defendants Dunbar and Scott, jointly and severally,

the sum of nineteen thousand two hundred eighty-

eight ($19,288.50) and 50/100 dollars, with interest

thereon at the rate of eight (8%) percent per aimum
from the 15th day of August, 1905, until the same is

paid.

IV.

IT IS FURTHER ORDERED, ADJUDGED
and DECREED : That of the money now in the
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possession of the clerk of this court, one-sixth (%)
thereof, being the portion that the defendants Rice

and Manley are entitled to, be applied in reduction of

the judgment against them.

V.

IT IS FURTHER ORDERED, ADJUDGED
and DECREED : That the First National Bank of

Fairbanks, Alaska, is the owner of and entitled to

one-third (%) of the funds now in the register of

this court, and that the same be paid to it.

VI.

IT IS FURTHER ORDERED, ADJUDGED
and DECREED : That the plaintiff is entitled to re-

cover his costs and disbursements herein against the

defendants Dunbar, Scott, Bennett, Manley and Rice

and each of them.

And that execution may issue to enforce the terms

of this decree.

(Sgd.) THOMAS R. LYONS,
District Judge.

Dated at Fairbanks, Alaska, July 5, 1910.

Entered in Court Journal No. 10, page 132.

[Endorsed] : No. 165. In the District Court for

the Territory of Alaska, 4th Division. D. H. Cas-

caden, Plaintiff, vs. G. F. Dunbar et al.. Defendants.

Decree. Filed in Open Court, Jul. 5, 1910. Dist.

Court, Ter. Alaska, 4th Div. C. C. Page, Clerk. By
E. A. Henderson, Deputy.
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[Title of Court and Cause.]

Bill of Exceptions.

BE IT REMEMBERED: That this matter came

on to be heard before the Honorable Thomas R.

Lyons, Judge of said court, at the Special July, 1909,

Term of the above-named court on the 15th day of

July, 1909; then appeared Messrs. McGinn & Sulli-

van as attorneys for the First National Bank of

Fairbanks, Alaska, assignee of Scott, Dunbar and

Bonnifield, and W. H. Adams, as attorney for Man-
ley and Rice, and Miller & de Journel, as attorneys

for plaintiff.

Thereupon the following record of testimony

taken, and proceedings had, before the Honorable

Silas H. Reid, in this matter, and findings of fact,

conclusions of law and decree made by said Silas H.

Reid, and motions by both parties to modify the

same, and protest of Samuel A. Bonnifield, were sub-

mitted to the Court, and by agreement of all the par-

ties it was stipulated that they be made a part of the

proceedings before this Court and be considered by
this Court in determining the matters and things to

be decided in this cause upon this hearing.

[Title of Court and Cause.]

Order for Accounting.

A motion having been filed in this cause by the

plaintiff asking the Court to execute the mandate of

the Circuit Court of Appeals therein ; and said mo-
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tion having been supported by affidavits showing that
all of the proceeds taken from the premises in issue
up to the present time, have been converted by the
defendants to their own use; and that plaintiff has
received no part thereof; and that there has been
no accoimting between the plaintiff and the defend-
ants

;
and such affidavits being undenied. The Court

doth find that before he can fully execute such man-
date and award the plaintiff his proper part of such
proceeds as therein directed that an accounting from
the defendants is first necessary.

IT IS THEREFORE ORDERED BY THE
COURT that the defendants, and each of them, do
appear before this Court on the 13th day of May,
1908, at 7 :30 o 'clock P. M., and then and there render
an account of all of the gold, gold-dust, etc, taken
out of the premises in controversy by any or all of
them; or by and through their agents, lessees, or
servants; or by any person whatsoever with the
knowledge and consent of said defendants.

It is further ordered that Samuel Bonnifield, who
was heretofore appointed by this Court as a curator
or custodian of a portion of such gold also then and
there appear and render an account of the gold, gold-
dust, etc., received by him as such curator, and the
plaintiff is hereby directed to also then and there ap-
pear with leave to offer any evidence, he may have
showmg the amount of such gold, gold-dust, etc., so
taken from said claim.

SILAS H. REID,
Judge.

Tuesday, May 12, 1908.
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[Title of Court and Cause.]

Testimony [May 13, 1908].

This cause for an accounting on the petition of

the plaintiff came on regularly for hearing on the

13th day of May, 1908; Miller & de Journel, attorneys

for plaintiff, and McGinn & Sullivan and W. H.

Adams, attorneys for defendants, being present in

court, when the following proceedings were had and

testimony taken:

[Proceedings Had May 13, 1908.]

Mr. DUNDAS.—It is the duty of defendants to

furnish the accounting, otherwise we will proceed to

show that they didn't obey the order.

Mr. McGinn.—First of all, defendants desire to

interpose an objection to the taking of an accounting

at this time, and ask that all further proceedings in

this case be stayed until the application for a Writ of

Certiorari now pending in the Supreme Court of the

United States, and which is noticed for hearing on

the 25th day of this month, be finally heard and de-

termined. We further desire to object at this time

on the ground that there are no Findings of Fact.

The Circuit Court of Appeals set aside the Findings

of Fact, and there are therefore no Findings of Fact

upon which to base a judgment. Another thing we

desire to object to is that the Court has not any juris-

diction at this time to proceed to take an accounting

;

that the only thing this Court can do is to execute the

Mandate and enter judgment in conformity there-

with, if it has power to enter judgment. We do not
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think the Court has the power to enter any judgment
m this ease, because there are no Findings of Fact
or Conclusions of Law to support it; and we contend
that, if the Court has the power to enter judgment in
this case at this time, it must strictly conform with
the Mandate of the Circuit Court of Appeals; and,
as there was nothing in the Mandate directing that
an accounting be had between these parties, we there-
fore say that the Court is without jurisdiction at this
time to proceed. The defendants further object to
the hearing at this time for the reason that there is

nothing before the Court; that all the matters and
things contained in the complaint in this case and the
Answer are determined by the judgment that is ren-
dered in this case, and since that time no supplemen-
tal pleadings of any kind have been filed, and there is

nothing at this time upon which to base an account-
ing. And for the further reason that there are no
Findings of Fact in this case to support an order for
an accounting at this time.

(Argument and opinion by the Court.)
The COURT.—The objection will be overruled and

exception allowed. You may proceed.

Mr. McGinn.—In this case the defendants are
not able to proceed. Mr. Rice is dead, Mr. Scott is
in Mexico, Mr. Dunbar is in Tenderfoot, and Mr.
Manley is at Hot Springs.

The COURT.—All the more reason why there
should be an accounting.

Mr. McGinn.—Since the time these papers have
been served upon us fixing the time for this hearing,
we have had no opportunity of getting them here.
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(Argimient as to which side shall proceed first with

testimony.)

The COURT.—It is ordered that the plaintiff pro-

ceed with his testimony.

Mr. McGinn.—We take an exception.

The COURT.—Yes.

[Testimony of D. H. Cascaden, Plaintiff, in His Own
Behalf.]

D. H. CASCADEN, after being duly sworn, testi-

fied as follows, to wit

:

Direct Examination.

(By Mr. de JOURNEL.)
Q. State your name.

A. D. H, Cascaden.

Q. You are the plaintiff in this cause?

A. Yes, sir.

Q. Do you remember when this case was begun?

A. In 1904.

Q. Do you remember the month?

Mr. McGrlNN.—At this time we desire to object to

any questions being put to this witness, or to this wit-

ness testifying in any way, on the ground that the

Court has no jurisdiction for the reasons that have

already been specified.

The COURT.—Objection overruled; exception al-

lowed.

A. No, I don't recollect the month.

Q. (By Mr. de JOURNEL.) Your first com-

plaint is signed on the 10th day of June and filed on

the 11th day of June, 1904. That would be about

the time this case was begun.
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(Testimon}^ of D. H. Cascaden.)

A. Yes, I believe so.

Q. You know the property in controversy in this

case? A. Yes, sir.

Q, Do you know who first went into the opera-

tion of that property?

A. A fellow by the name of Donnelly and Riley

and O'Mally under a lay.

Q. By whose direction, if you know, did they go

into possession and operation of the property?

A. Scott, Dunbar, Manley and Rice.

Q. Under what agreement, if you know?

A. As lessees or lajnnen.

Q. Do you know about the time the received was

appointed by this Court to take care of the pro^^eeds

of this claim?

A. About September 10th or 15th, 1905.

Q. From the 11th day of June, 1904, to the 15th

day of September, 1905, do you know if any gold

was taken out of that property ? A. Yes, sir.

Q. By these parties, Donnelly, O'Mally and

Riley?

A. Yes, sir, and also another company of laymen.

There were two lays.

Q. We will confine ourselves to Donnelly, 'Mally

and Rile^ at present. Do you know how much money

was taken out by Donnelly, O'Mally and Riley out

of their lease, how much gold-dust in gross?

A. I know about how much.

Q. The value of it that was taken out between the

11th day of June, 1904, and the 15th day of Septem-

ber, 1905, when the Receiver was appointed?
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(Testimony of D. H. Cascaden.)

Mr. MeGINN.—To which wc object on the ground

that the period covered, that is, from June 11th, 1904,

up to the trial of this case in May, 1905—that the

amount of gold-dust extracted during that period has

been waived by the plaintiff in this case for the rea-

son that upon the former trial of this case they had

an opportunity to offer proof on that matter but they

failed to do so.

The COURT.—Objection overruled; exception al-

lowed.

Mr. McGinn.—I would like to have the witness

instructed that he must testify to what he knows, and

not to what other men have told him.

The COURT.—Yes. You are instructed that your

evidence as to the money and gold-dust taken out of

this ground must be what you know of your own

knowledge, not what you have heard.

Mr. de JOURNEiL.—What these people told him?

The COURT.—What these laymen told him is a

different proposition.

A. In this lay we had their books, and I have seen

them wash gold that they had taken from the ground

nearly twice a week all through the summer of 1905.

Q. (By Mr. de JOURNEL.) How much had

they taken between that period?

A. Their books show nearly $100,000, but they are

not drawn up to the end of the season, and just how

much to the time the receiver was appointed I

couldn't say, but it was probably near $80,000, as it

was late in the fall.

Q. (By McGINN.) Whose books are there ?
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(Testimony of D. H. Cascaden.)

Mr. de JOURNEL.—On the Donnelly lay.

Mr. MrrOINN.—We object to that. We are not

bound by the testimony of other people; that is

merely hearsay evidence.

The OOURT.—Objection overruled; exception al-

lowed.

Q. (By de JOURNEL.) How much had the

Donnelly lay taken out up to the appointment of the

Receiver?

A. Their >>ooks show about $100,000. Mr.

O'Mally and different ones have told me that it

amounted to about $105,rX)0, very close.

Mr. McOINN.—We object to that on the ground

that it is not the best evidence ; the books are the best

evidence.

The COURT.—The books are the best evidence.

Has O'Mally any books? (To de Joui-nel.)

Mr. de JOURNEL.—Yes.
The COURT.—Do they show what he took out?

Mr. de JOURNEL.—T don't know. An admis-

sion by the agent and lessees of defendant of what

was taken out of the ground, up to the time the Re-

ceiver was appointed is competent and admissible

evidence, particularly in the absence of their showing

what they had taken out.

The COURT.—Proceed with the evidence.

Q. (By Mr. de JOURNEL.) After the receiver

was ajxpointed you don't know what was taken out of

that Donnelly lay? A. No, I don't.

Q. There was another lay given to Humes

Brothers, was there? A. Yes, sir.
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(Testimony of D. H. Cascaden.)

Q. Do you know what was taken out of that

Humes Brothers lay up to the time the receiver was

appointed there, since the 11th day of June, 1904.

You cannot charge for anything before your action

was begun, so, from the time your action was begun

until the receiver was appointed, do you know if any-

thing was taken out of the Humes Brothers lay ?

Mr. McGinn.—The same objection. (Overruled

;

exception.)

A. I also saw them wash their gold there once or

twice a week, and while the Humes Brothers were

there themselves the Eeceivers' reports show $37,500

by them.

Q. After the receiver was appointed?

A. No, before.

Q. $37,500 before the Receiver was appointed f

A. Yes, sir.

Q. Gross? A. Gross.

Q. And after that?

A. And about $45,000 was taken out before the

Receiver was appointed by the parties the Humes

Brothers sold their lay to, Donnelly, Alexander and

Morrison.

Q. Did the Humes Brothers sell their lay to Don-

nelly and others? A. Yes, sir.

Q. What was the name of the firm they sold their

lay to?

A. Donnelly, Alexander and Morrison.

Q. That was not the same firm as Donnelly,

O'Mally and Riley? A. No, sir.

Q. Was that altogether what the Humes lay, by
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(Testimony of D. H. Cascaden.)

Humes and by their grantees, took out—about $35,-

000 and $45,000?

A. I judge the $45,000 up to the time the Ee-

ceiver was appointed.

Mr. McGINN.—We move that what he judges be

stricken out,

Q. (By the COURT.) Do you know what they

took out?

A. I know about what the}^ took out. For the

full season there was $93,000. But I don't know

just how much the Eeceiver got out of that $93,000.

He got thirty (30%) per cent. But what portion he

took I don't know. How much they appropriated

1 couldn't tell, how much Manley appropriated.

Q. (By de JOUENEL.) Do you know the gross

amount Humes Brothers took out before they sold to

Donnelly? A. $37,500.

Q. Do you know what Donnelly, Alexander and

Morrison took out up to the time the Eeceiver was

appointed ? A. Not exactly.

Q. As nearly as you can give it?

A. $30,000.

Q. That would be $67,500 ?

A. Yes, I mean $40,000 instead of $30,000. It

should be $77,000.

Q. When you said $30,000 you meant $40,000?

A. Yes, sir.

Q. So that it would be $77,000 between the time

you commenced the action until the time the Ee-

ceiver was appointed and took the proceeds?

A. Yes, sir.
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(Testimony of D. H. Cascaden.)

Q. That is gross? A. Yes, sir.

Q. Were there any other laymen besides Don-

nelly, O'Mally & Riley and Donnelly, Alexander and

Morrison ?

A. There have been since the fall of 1905, since

that time.

Q. Who were they %

A. Riley and others took a lay in the fall after

Donnelly quit on the same piece of ground he had a

lay on.

Q. Who was it?

A. Riley got the lay for himself and others; I

don't know their names.

Q. Is that the Nixon lay ?

A. Riley & Nixon.

Q. That is the laymen that were in court the other

day to obtain from his Honor the release of the in-

junction % A. Yes.

Q'. Anybody else ?

A. The Humes lay was working the following

summer, not the same firm, Donnelly, Alexander '&

Morrison.

Q. So that Nixon took the assignment of the other

lays, did he?

A. No, Donnelly worked his lay all he cared to

and quit and moved his machinery off, and Riley of

the same firm in connection with Nixon took a lay

from the same parties that gave Donnelly & Riley

their lay,

Q'. Is not there another laymen who is named
Kenittle? A. Yes.
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(Testimony of D. H. Cascaden.)

Q. Any other la^nnen upon that property ?

A. The two lays are there now ; Nixon and others,

also Mr. Knittle and his son in law.

Q. Do you know how much money was taken out

by all these leases after the Eeceiver was appointed,

gross? A. I don't know the exact amount.

Q. As near as you can?

A. As near as I can figure it, it is about $380,000.

Q. Is that including the Eeceiver?

A. Including everything.

Q. From the time these lays began, and after the

action was begun, up to the date they have taken out

$380,000? A. Approximately that much.

Q. That is the gross output of that claim No. 12

in controversy in this action, up to date ?

A. Yes, sir.

Q. So that, as you testified a little while ago that

Donnelly prior to the Eeceiver being appointed and

Humes prior to the Eeceiver being appointed had

taken out between them $105,000 for Donnelly, and

$77,000 for Hiunes, $182,000 between them it would

leave $198,000 taken out while under the Eeceiver 's

supervision ?

A. You don't quite get the Donnelly figures right.

He took out $105,000 or a little less than that for the

whole season, but he had the Eeceiver part of the

time.

Q. $380,000 is the gross output of the claim?

A. Yes, sir.

Mr. de JOUENEL.—That is aU.
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(Testimony of D. H. Cascaden.)

Cross-examination.

(By Mr. McGinn.)

Q. How do you know it ?

A. I have seen the reports of the Receivers mj?--

self put in, and figured the amounts, and added that

to what I saw in their reports.

Q. In whose reports t

A. The Receivers, about the amount taken out in

their judgment. I guess they had no sure evidence

of what was taken, although Mr. Manley admitted

he had taken about $37,500 in the Plumes' lay that

we have no account in writing of.

Q. Do you know anj^thing of your own knowledge,

or just what you got from other people?

A. I got it all from other people. I never was

Receiver.

Q. You don't know whether their reports to you

are true or not?

A. I believe them to be true, yes, sir.

Q. You believe they are true, but you don't know

anything about them?

A. I know there is some truth in them.

Q. They took gold out. There is no question

about that? A. No.

Q. Who first began mining the property ?

A. Donnelly, Riley & O 'Mally.

Q. Henry Riley?

A. Yes. No, they were not the first. Humes
Brothers commenced first.

Q. Do you know whether or not they had a lay

upon the property?
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(Testimony of D. H. Cascaden.)

A. They told me they had. I never saw their lay.

Q. Do 5^ou know what percentage they had?

A. They told me it was a seventy per cent lay.

Q. Did they assign that lay to Donnelly, Riley &
O'Mally? A. No, sir.

Q. To whom did the Humes Brothers assign?

A. To Donnelly, Alexander and Morrison.

Q. Do you know when that lay was assigned?

A. In the smnmer of 1905.

Q. What part of the ,claim did the Humes
Brothers have their lay on ?

A. On the downstream half, the lower half.

Q. Who first obtained the lay upon the upper

half?

A. Donnelly, Eiley & O 'Mally.

Q. They got that from the defendants in this case,

did they ? A. Yes, sir.

Q. Do you know what the terms of their lay were ?

A. To pay forty per cent and retain sixty per

cent.

Q. You don 't know how much money, of your own

knowledge, they took out?

A. Only from their reports and what they told

me.

Q. You applied for an injunction in this case in

September, 1905, did you not ?

A. I applied for a Receiver.

Q. It was for an injunction, was it not?

A. I don't just recollect whether it was or not.

It is my opinion it was a Receiver we wanted.

Q. Don 't you know that upon the 15th day of Sep-
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(Testimony of D. H. Cascaden.)

tember, 1905, this Court issued an injunction against

the defendants, their lessees and laymen, agents and

employees, and all persons working under them,

from working upon the property, on condition that

3^ou would put up a bond in the sum of $5,000 ?

A. I believe there was a bond made for that

amount, I don't just recollect whether it was for an

injunction. It may have been.

Q. You put up the bond? You remember that?

A. Yes.

Q. And the injunction w^as granted, was it not?

A. Well, there was a Receiver appointed. I

don't know whether there was an injunction granted

or not.

Q. You know there was a Receiver appointed at

that time ?

A. Yes, there was in the fall of 1905.

Q. Don't you know that at the time the injunction

in the case was granted, the Court announced and put

it in the order that if the parties could get together

and agree upon the ground being worked, and agree

upon somebody to receive the gold-dust, that that

w^ould be all right ?

A. That may be possible. I don't recollect

whether that is correct or not.

Q. Isn 't it a fact that the parties did get together

and agree upon Mr. Donnelly as the party to receive

the gold?

A. I believe that we did. I think we stated that

he would be satisfactory to us as the Receiver.

Q. About that time you entered into a written
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(Testimony of D. H. Cascaden.)

agreement with Mr. Donnelly?

A. No, it was the year before, when we went on
there.

Q. Have you got that written agreement?

A. I have not got it with me. It is probably with

ou^ papers in this case.

Q. Can you produce that here ?

A. I think so.

Mr. McGinn.—(To de JOURNEL.) Have you

got that with you ?

Mr. de JOUENEL.—I think I will produce it now.

(Produces paper.)

The WITNESS.—This is it.

Q. (By Mr. McGINN.) That is the agreement?

A. Yes.

Mr. McGINN.—I desire to introduce this in evi-

dence.

(Document marked Defendants' Exhibit *'A," and

read.)

The COUET.—Let it be marked Defendants' Ex-

hibit ''A."

Q. (By Mr. McGINN.) Do you know when

O'Mally, Donnelly & Eiley started in to work upon

this property? A. Yes, sir.

Q. What date?

A. It was in the fall, about the 1st of October,

1904.

Q. Just about the time this agreement was en-

tered into? A. Yes.

Q. It was under this agreement that they mined
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there, tliis agreement and the lay from the other par-

ties?

A. Under the lay, with the assurance that I

wouldn't enjoin them from working and tie them up.

Q. They were to have sixty per cent?

The COURT.—(To Plaintiffs' attorneys.) What
about the doctrine of estoppel?

Mr. DUNDA'S.—We will present those matters

after the taking of the evidence.

The COURT.—Very well.

Q. (By Mr. McGINN.) Do you know how much

money they took out,—Donnelly, Riley & O'Mally,

during the entire time they were on the property?

A. I know about.

Q'. You don't know except what they told you?

A. Yes, sir.

Q. When did they cease to work there?

A. About the 10th of October, I think, 1905.

Q. A part of the money they took out was turned

over to Mr. Donnelly at that time as Receiver ?

A. Yes, sir.

Q. Then, the lay was assigned by them to whom?

Or was there a new lay given ?

A. They ceased to operate upon the ground at

that time.

Q. Was there an assignment of the lay ?

A. No, sir.

Q. You are positive of that ? A. Yes, sir.

Q. Didn't Henry Riley still continue in that lay

with Nixon? A. No, sir.

Q. There was a new lay given ?
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A. Yes, sir.

Q. To whom? A. To Eiley and Nixon.

Q. How long did Henry continue to work the

property ?

A. Through that winter, and then he sold out.

Q. What agreement did you have with Henry

Eiley?

A. That I wouldn't recognize his lay.

Q. You are positive of that? A. Yes, sir.

Q. (By the COURT.) You knew the lay was

made or let ?

A. He came to my house and asked me if I would

agree to give him an eighty per cent lay, and I said

:

''Why, no; not under any circumstances."

Q. He is here in the country?

A. He is here in the country.

Q. Did he work on that ground with your knowl-

edge ? A. Yes.

Q. (By Mr. McGINN.) You were living there

at this time in your cahin there ? A. Yes, sir.

Q. And he went to work after you obtained an in-

junction in this case ?

A. After we had a Receiver he took this lay and

went to work.

Q. And you had consented that the Receiver

should take the royalties ? A. Yes, sir.

Q. And since that time all of these lajonen have

turned over the royalties to the Receiver that was

agreed upon by the parties?

A. Yes, sir, as agreed upon, not by me, but by the

other co-owners.
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Q. (By the COURT.) Did you ever make any

objection to the Receivers after Donnelly"?

A. No, sir.

Q. You knew that the money was being turned

over to the Receivers after Donnelly went out'^

A. Yes, I knew that he appointed his partner

Alexander to take his place.

Q. Was that satisfactory to you?

A. Yes, as far as receiving the gold, I was satis-

fied with him.

Q. (By Mr. McGINN.) You agreed upon Alex-

ander, didn't you?

A. I believe he asked me if it was agreeable to

me, and I told him it w^as.

Q. You agreed upon Mr. Bonnifield afterwards?

A. I don't know that I did.

Q. (By the COURT.) Did you know they were

going to change Receivers and let Mr. Bonnifield

take the royalties? A. Yes.

Q. Did they talk to you about that ?

A. I don't recollect now any conversation about

that, but I am under the impression I did.

Q. Did you protest against Mr. Bonnifield act-

ing? A. No, sir.

Q. Was it satisfactory to you?

A. I think it w^as.

Q. (By Mr. McOINN.) There was a stipulation

signed by your attorneys agreeing to that?

A. I don't remember as to that, but I am under

the impression it was satisfactory.

Q. You don't know how you get at these figures
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$380,000? That is what people told you, isn't it?

You don't know how much of that money was taken

out before the Receiver was appointed and how much
after the Receiver was appointed?

A. Well, I know approximately.

Q. Just from what you have been told ?

A. Yes, and from what I saw on the reports of
the Receivers.

Q. There is no question as to the amount of
money the Receiver has, is there ? That is something
like a little over $48,000. Isn't that right?

A. Yes, I believe so.

Q. What percentage was that?

A. Forty per cent from Donnelly and thirty per
cent from the other laymen.

Q. That was the Kenittle lay? A. Yes.

Q. Donnell}^, Alexander & Morrison—you had an
agreement with them also, didn't you?

A. No, sir.

Q. You never had any agi-eement with Mr.
Morrison ?

A. No, sir; I always refused to 0. K. their lay or
to be satisfied with percentage.

Q. You knew that Hume Brothers were working
there? A. Yes, sir.

Q. You didn't take any steps to stop them?
A. No, I didn't. It required a heavy bond, and I

didn't care to put up that bond.

Q. You don't know how much money they took
out ? A. Only what I have heard.
Mr. McGinn.—That is all.
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Redirect Examination.

(By Mr. de JOURNEL.)

Q. Did you ever tell the laymen, the parties, the

defendants, or anyone else, that you would be satis-

fied with one-half of the royalties in case you won

that suit?

Mr. McGrlNN.—We object to it on the ground it is

leading.

The COURT.—Objection sustained.

Q. (Mr. de JOURNEL.) Wliat, if anything, did

you do in the way of ratifying any leases on this

property?

Mr. McGINN".—We object to that as leading.

The COURT.—That is a matter for the Court to

determine from his conduct.

Q. (By Mr. de JOURNEL.) ^Hiat, if anything,

did you say to them in the matter of these leases?

A. I told O'Mally that I wouldn't be satisfied

with thirty per cent, and I told Riley and Nixon that

I would never be satisfied with twenty per cent.

Q. You mean with your share of that?

A. Yes, sir.

Q. What did you tell the Kinettles?

A. I have never told Kinettle. Kinettle, after he

got his lay, has worked ground that they consider

low grade, and I never told him that I wouldn't be

satisfied with his. I never told him anything in fact.

I have never been intimate with Mr. Kinettle.

Q. Did you consider that his lay was fair?

A. Yes, sir.

Q. In the event of your being owner of that
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property, you would tliink that this lay of thirty per

cent would be fair on the ground he had to work?
A. Yes, sir.

Q. Do you know as a matter of fact from Mr.
Donelly or any of these laymen, what they made on
any of these lays ?

Mr. McGINN.—We object to that.

The COURT.—Let it come in.

Mr. de JOURNEL.—On advisin,^ with my asso-

ciate counsel, I have come to the conclusion that it is

upon them to prove that.

Q. You said you could not give a heavy bond at

that time. Why were you not in a position to give a

heavy bond ?

A. Ididn't say! was not in a position to do so. I

said I didn't care to. I was in a position to do so.

Q. How much of royalties were paid these de-

fendants prior to the Receiver receivinq: the royal-

ties, if you know it? A. Over $50,000.

Q. Come as near as you can to it, if you know?
A. About $52,000, I believe.

Q. You calculated that from what they told you
themselves? A. Yes.

Q. Did you ever receive any money whatsoever
from the proceeds of this property No. 12 below in
controversy in this action? A. No, sir.

Q. Not a dollar? A. No, sir.

Q. Who received it?

A. Scott, Dunbar, Manley and Rice.

Q. And the Receivers ?

A. And the Receivers.
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Q. And their laymen? A. Yes, sir.

Mr. de JOURNEL.—That is all.

Recross-examination.

(By Mr. McGINN.)

Q. Did you tell Mr. or Mrs. Kinettle that you

would try and see the others owners sometime last

year and have them increase the royalty?

A. Well, I believe I told them one time last year

that if I were in a position to I might give them a

little advance on thirty per cent. They had had a fire

and had burned down their entire plant of machinery

and were very unfortunate and were old folks that

had all their money invested, and I felt disposed to

see that they made a little money on their invest-

ment.

Q. You were satisfied with that lay?

A. I don't know^ that I am satisfied with anything

they have done on that claim. But I wasn't putting

in any objection, however.

Q. And you let them go right ahead there f

A. I permitted them to do anything so long as I

wasn't putting up any bond to stop them.

Q. You told Riley you would not be satisfied with

twenty per cent? A. Yes, sir.

Q. What percentage did you tell him you would

be satisfied with?

A. I didn't say what. He came to me twice.

Q. What do you think would be a fair percentage

upon that property?

Mr. DUNDAS.—^That is objected to as being a

question of law.
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The COURT.—Objection sustained; exception al-

lowed.

Q. (By Mr. McGINN.) What size Avas that

claim 12 A?
A. The relocated claim was a little less than 600

feet in length, and it was 600 feet in width and a

little more.

Q. These leases were three feet apiece?

A. They were for half, not quite 300 feet apiece.

Mr. McGINN^.—That is all.

Mr. de JOUEXEL.—That is all.

[Testimony of Michael O'Mally, for Plaintiff.]

]\nCHAEL O'MALLY, after being first duly

sworn, testified as follows, to wit.

Direct Examination.

(By Mr. de JOURXEL.)
Q. What is your full name ?

A. Michael O'Mally.

Q. Did 3'ou take a lease on 12 A first tier, right

limit, below Discovery, on Cleary Oreek?

A. I was a partner in one.

Q. With whom?
A. William Donnelly and Henry Riley.

Q. From whom did you take that lease ?

A. I think Fi'ank Manley was acting as agent for

the owners, or what was supposed to be the owners.

Q. Do you remember when a receiver was ap-

pointed in that action to receive the royalties ?

Mr. McGrlNN.—I don't like the expression "Re-

ceiver appointed," because that is not strictly true.
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Tlie parties agreed upon a party to receive the

royalties.

Q. (By Mr. de JOURNEL.) Do you know when

a party was agreed upon to take the royalties, and

took the royalties'? A. Not the exact date.

Q. Do you remember about when it was?

A. I think it was about the 8th or 10th of Septem-

ber, 1905.

Q. Do you know how much money gross you took

out before that ?

A. I couldn't say exactly. I know how much

came out for the season, but up to that time I

couldn't say, but I could see prett}^ close to it.

Q. About? A. About $90,000.

Q. Up to that time ?

A. Up to the time that you mentioned of that re-

ceiver or whatever he was.

Q. About $90,000?

A. Something about that.

Q. How much was taken out after that until your

lay was finished, do you remember that?

A. It was between $108,000 and $105,000, 1 think,

altogether. I don't know how it was computed

reallj^, whether it was at $16 an ounce or $16.40 or

$16.70. I know there were different prices.

Q. How much is the price of gold taken out of

that claim?

A. We sold some for $16. We sold some as low

as $16.40 and we got as high as $16.70 for some.

Q. Is $17.30 the price allowed by the banks for

that gold?
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A. I know we got as high as $17.70 and I think

as low as $17.30 or $17.40.

Q. (By Mr. McGINN.) Sixteen, you said be-

fore I A. $16.70 or $16.40 I think.

Q. (By de JOURNEL.) Didn't you get $17.30

for the most of your gold-dust ?

A. Well, I should say it would average that.

Q. $17.30? A. No, sixteen.

Q. Did you ever get $17.30? A. No.

Q. Wasn't $16 and some cents less than the price

of that gold? Do you know that now as a matter of

fact? A. I couldn't say.

Q. Do you know that the bank pays now, and has

paid ever since 1905, $17.30 an ounce?

A. I couldn't say.

Q. Did the bank pay you the full assay value of

it?

A. I think so. I couldn't say as to that.

Q. This is what you got net, isn't it?

A. That is net.

Q. Less the bank's percentage?

A. Yes, sir, that is what I was going to mention.

Q. Do you know how much that percentage of the

bank was ?

A. I do not. I think it was, if a remember, three

and a half per cent.

Q. (By Mr. MILLER.) On the $100?

A. Yes, something like that. That is collecting

and all. They took it from the claim.

Mr. de JOURNEL,—Tliat is all.
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Cross-examination.

(By Mr. McGINN.)

Q. As far as you know, you received the highest

market value for the gold at that time f

A. I think so, I was confident of it.

Q. Wlio were you interested in with this lay*?

A. William Donnelly and Henry Riley.

Q. When did you work the ground out that ,you

had a lay on, as far as you were concerned?

A. We started on or about the first of October,

1904. and we left there the 18th I believe or the 20th

of iSeptember, 1905, that is I did.

Q. What was the percentage you were to get

from the owners?

A. We were to take sixty and they were to get

forty ?

Q. You were a party to this agreement which was

just read here a few minutes ago, between Mr. Cas-

caden and O'Mally?

Mr. de JOURNEL.—We object to that.

The COURT.—He can state the fact whether he

was a party to it.

A. Yes. I can't remember that I ever signed my-

self, or anything like that, but I know it was talked

over between myself and Mr. Donnelly, and I under-

stood that he got some agreement from Mr. Cascaden

to not close us down, or rather to let us take 60% of

what gold we extracted.

Mr. de JOURNEL.—We object to what he under-

stood, and move that it be stricken out as not proper.
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The COURT.—^What he understood is not proper.

Let that be stricken out.

Q. (By Mr. McGINN.) You are the M. A.

O'Mally that is spoken of in that? A. Yes.

Q. (By the COURT.) You were satisfied with

the agreement ? A. I was.

Q. You know it was being made on j^our part by

your partners'? A. Yes, sir.

Q. (By Mr. McGINN.) Did you have any other

agreement with Mr. Cascaden besides that ?

A. Not that I know of.

Q. He never objected at any time during the time

you were working there ?

A. Not to me personally.

Q. Was he frequently upon the premises ?

A. Quite often.

Q. Did he see the cleanups?

A. I don't think he was ever at a cleanup to my
knowledge, any more than he used to see us broom

the dust out at a spring where there was clear water,

I think a few times.

Q. Where are the books that you kept?

A. I couldn't say. I didn't keep them. My part-

ner kept them.

Q. Mr. Donnelly? A. Mr. Donnelly.

Q. And you think the total amount of gold-dust

taken out was about $103,000?

A. Somewheres about that. That is pretty close

to it.

Q. And you think that about $90,000' of that was

taken out before there was a Receiver appointed or
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a Receiver acting for the parties ?

A. I think so, I think that would be pretty close.

Q. You testified that you thought the Receiver

went out there or was appointed about the 7th or 8th

of September, 1905?

A. The 8th or 10th, I believe I said.

Q. If, as a matter of fact, that didn't transpire

until after the 15th of September, would that make

some difference in the amount that you think you re-

ceived?

A. Yes, I think it would, I think we cleaned up

every four days.

Q. Can you tell us exactly the amount you took

out until about the 18th or 19th of September, 1906?

A. I believe we got through about the 18th. I

don't think I am over two or three days out.

Q. Didn't they continue to work there until the

freeze-up?

A. No, we didn't, not that outfit.

Q. Do you know how much money Mr. Donnelly

retained as trustee or Receiver?

A. I couldn't say. We had it there and we took it

in here, but I couldn't say.

Mr. McGINN.—That is all.

Mr. de JOURNEL.—That is all.
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ANDREW CLEMENT ALEXANDER, after be-

ing first duly sworn, testified as follows, to wit:

Direct Examination.

(By Mr de JOURNEL.)

Q. What is your full name ?

A. Andrew Clement Alexander.

Q. Do you know 12 A, first tier, right limit, be-

low Discovery, Cleary Creek ? A. Yes, sir.

Q. Are you well cognizant of the working of that

claim ? A. Fairly well.

Q. From the inception of the w^ork up to when,

about?

A. Up until the close of the season of 1907. .

Q. I believe you have been one of the Receivers

in this matter ? A. I always believed so.

Q. Until some doubt was put on by Mr. McGinn
whether there receivers or nof?

A. Probably that raised some doubt, until I won-

dered who was to pay for even the boxes I received

the dust in.

Q. You never got anything? A. Not yet.

Q. (By Mr. McGINN.) You have got a claim on

file? A. I believe so.

Q. (By Mr. de JOURNEL.) You intended to

make an affidavit in this matter, did you not, in the

matter of what was taken out of that claim, in an

accounting in this matter?

A. I made an affidavit only as to what I did my-
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self. Yes, I would be willing to do so.

Q. That affidavit was never signed, although it

was filed. Please read it and see if it was what you

intended to have. (Hands paper to witness.) We
do not know who filed this paper.

Mr. MeOINN.—What is it?

The COURT.—A paper without a name to it. (To

de Journel.) Why bother about it. You have the

witness on the stand? Do you want to refresh his

memory ?

Mr. de JOURNEL.—Yes. (Witness and at-

torneys confer.)

Q. (By Mr. de JOURNEL.) When was the first

Receiver appointed upon the property?

A. To the exact date I have not any recollection,

but it was somewhere between the 10th and 15th of

September, 1905. I wouldn't be sure whether it was

the 15th or not, but it might have been just on the

15th.

Q. Prior to that, you were one of the laymen

there, were you not?

A. On the lower end, yes.

Q. That is with the Humes lay ?

A. I was one of the firm that bought the Humes
Brothers out.

Q. You were a layman and Donnelly was a lay-

man? A. Yes.

Q. And Riley and the Humes Brothers were lay-

men?

A. Riley, Donnelly and O'Mally were laymen on
the upper end, and Donnelly, myself and Morrison
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were laymen on the low^er end.

Q. By reason of the purchase from the Humes

Brothers? A. Yes, sir, by reason of purchase.

Q, You eventually went into partnership with

Donnelly?

A. We were partners, that is, we bought it in

partnership from the Humes Brothers.

Q. What became of the royalties and of the gross

output that was taken out of that claim prior to the

Receiver being appointed?

A. We turned over the royalties to the repre-

sentative of Manlej^ or Manley and Dunbar prior to

the 20th of July, 1905.

Q. How much was taken out of the Humes
Brothers' lay prior to the 20th day of July, 1905?

A. I have not any facts or figures about that, the

Humes Brothers never gave me any,—except I have

a good recollection of what they told us, that is all.

Q. What did they tell you was taken out?

A. About $37,500, $37,000 and something in the

neighborhood of $500.

Q. Why did you say "prior to the 20th of July,

1905"?

A. On the 19th of July we bought them out.

Q. That is what they took out prior to your com-

ing into possession? A. Yes.

Q. Do you know what was taken out of the lay

operated by Donnelly, O'Mally and Riley from the

upper end of the claim, prior to the 20th of July,

1905?

A. No, sir, I do not. I simply stated, as I told
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you at the time, that that was my recollection, that

I know what they had told us, and that was some-

thing in the neighborhood of $100,000 during the

season, not prior to the 20th of July.

Q. In that respect that is an error?

A. Xo, during the time of their operations they

told me they took out that much.

Q. How much, if you do know, was taken, prior

to the appointment of the Receiver, by Donnelly,

O'MaUy&RUey?
A. I do n«>t knnw, I think though

—

The COUET.—If you don't know you need not teU

what you think.

A. I don't know. There were just two of their

cleanups taken by Donnelly, their last two cleanups,

I am pretty sure that is all he took.

Q. (By Mr. MILLER.) You can state how

much you do know they took out. Xot less than how
much ? Can you state that ?

A. I have no facts except their word, I never saw

their books.

Q. That is good.

Mr. McGIXX.—We except to that.

The COURT.—Sustained.

Q. (By Mr. de JOURXEL.) I am showing you

a list of cleanups. I see there an accoimt that is on

file in this matter reading •'Exhibit A List of clean-

ups. Alexander. Donnelly Sc Morrison. 70'~c lav,

30^c royalty." That wouldn't be the lay, would it?

A. Yes, that would be oui* lav.
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Q. That is since you bought the Humes Brothers

out?

A. That is the time we took it over, July 20th.

Q. (By the COURT.) Have you examined that

sheet ?

A. I have compared it with my original.

Q. Have you got the original here?

A. No, I have not. I got word to catch the train

and I didn 't have time to get anything, only to throw

on my clothes. I have—can get a list of the total

amount of our cleanups all the time—in fact I took a

list of it, and could give returns from the Alexander-

Morrison lay during the two years, that is, up to the

time we sold, but not prior to that.

Q. (By Mr. McGINN.) That would be from

July 20th? A. Yes, sir, from that on.

Q. (By de JOURNEL.) Do you remember see-

ing this list ?

A. Yes, I know nearly every one of them. We
cleaned up every six days.

Q. You remember instructing me to prepare it

at that time ?

A. Yes, I gave you a list of it.

Q. It was tj^pewritten in the office and you looked

over it ? A. Yes.

Q. That was after you bought from Humes
Brothers, wasn't it? A. Yes, sir.

Q. Your first cleanup was June 20th ?

A. No, I think that is some mistake there. I

think the 25th was the first cleanup. That should be

the 25th instead of the 20th. The next was August
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1st, six days after that.

Q. (By the COURT.) Is the amount of it cor-

rect?

A. I am pretty sure that is correct. I couldn't

swear to all of them in fact because there is an item-

ized account here. If I had my original books I

could swear to it.

Q. (By Mr. McGINN.) Is the total amount

there ? A. No.

Q. (By Mr. McGINN.) Up to September 5th—

231 ? A. Yes.

Q. That was received by the defendants in this

action and the laymen ; it w^as not paid into the Re-

ceiver up to that date?

A. On that date, September 15th, I think that was

retained by myself or Donnelly.

Q. As Receiver?

A. Yes, I think so. I will tell you how that can

be established. This is the total amount of the clean-

ups and I retained the amount of the royalties, and

the royalty I received was 307o, and that wdll show

how much those cleanups were beyond any doubt.

Q. Can we have that done by you?

A. I turned the receipts and all my books over to

Mr. Bonnifield and they have duplicates in the bank

showing all of the receipts which were duplicated by

myself and also by a man representing Mr. Manley.

Q. You know that Humes Brothers took $37,500,

so far as they told you, prior to your buying their

lay?

A. Yes, that is all I know about that.
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Q. After that—Mr. Bonnifield lias not any ac-

count of what you took and distributed among the

owners until the Beceiver was appointed?

A. No, I don't think he has. We have a total of

the cleanups.

Q. You have that ?

A. Yes, you have that also.

Q. This reading July 20, should be July 21, 281

ounces, 17 dwt. and 10 grains.

August 1 : 210 ounces, 10 dwt.

August 7 : 328 ounces, 8 dwt. 5 grains.

August 13 : 228 ounces, 5 dwt.

August 19 : 350 ounces, 11 dwt. 5 grains.

August 25 : 188 ounces, dwt.

August 31 : 285 ounces, 15 dwt.

Sept. 6 : 194 ounces, 2 dwt.

September 15th shouldn't go in there so far as

you know now ?

A. I don't think so. My recollection now is that

there was royalty collected and deposited on that.

Q. How much is gold worth an ounce from that

claim ? How much did you get in the bank 1

A. It all depends on when we sold it. It has

had a greater value during the past few years.

Q. In 1905 what did you get for it ?

A. $16.70 was the assay value, and $16.82 was, I

think, the highest we got on any one.

Q. What did you get after that ?

A. The next year $17.10. And I sold all of that

dust by the consent of yourself and the other parties,
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by your request, at $17.10, the same as we got two

years ago.

Q. $17.30, wasn't it?

A. No, I don't think there has been $17.30 gotten

on that claim, at least not in my time. It might be,

but I don't think so. However, the receipts of the

bank, turned over to Mr. Bonnifield, will show what

the dust sold for.

Q. I see there some account with the bank valuing

the gold at $17.30, isn't it?

A. It looks like that way to me.

Q. As to the Donnelly, Alexander & Morrison lay,

from the 15th of September up to the time that you

turned over the proceeds to Mr. Bonnifield, you fur-

nished an account to him, did you not?

A. Yes, sir, he had all the receipts.

Q. Now, regarding the Donnelly—O'Mally lay.

What was done under that, how much was taken out

prior to the appointment of the Receiver?

A. I couldn't say.

Q. Can you tell how much was taken out alto-

gether for that year, 1905?

A. Nothing more than what I heard Mr, Donnelly

express.

Q. How much was that ?

A. In the neighborhood of $100,000.

Q. Over, was it not, some ?

A. I think it was, but I am not sure.

,

Q. About $103,000, wasn't that what he said?

A. It all depends upon the rate, how much per

ounce.
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Q. How much was lie grading it at ?

A. It was graduated, at first, in the early part of

the season, we didn't get as much for the dust as in

the latter part. At that time people were rating dust

in dollars ; now they speak of it in ounces. We used

to say in speaking of dust, so many dollars ; now we

say, so many ounces. I don't know anything about

the facts in the case.

Q. How many cleanups were received by the Re-

ceiver out of the Donnelly lay ?

A. I think two.

Q. Two cleanups out of Donnelly and O'Malley's

lay was all that was received by the Receiver, and the

rest was received by the defendants and by Donnelly

and O'Malley?

A. He took care of that himself until the time he

went out. He didn't go out until he finished the

property.

Q. Do you know how much there were in these

two last cleanups Mr. Donnelly took as Receiver?

A. I couldn 't say now. I simply took his receipts.

He turned the receipts he got at the bank over to me,

and I turned them in to the other Receiver.

Q. (By the COURT.) You say it was in the

neighborhood of $100,000?

A. Yes, that was the total they took out.

Q. (By Mr. de JOURNEL.) In order to ascer-

tain what was taken out by Donnelly, O'Malley &
Riley in that lay, all that there is to do is to deduct

from about $103,000 what was turned over to the Re-

ceiver, and the rest was what these people for them-
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selves; isn't that it? A. Yes.

Mr. de JOURNEL.—That is all.

Cross-examination.

(By Mr. ADAMS.)
Q. You said that you turned some of the moneys

during the progress of your lay there to Mr. Man-

ley's man. Who did you mean by thaf?

A. I have forgotten his name. He is now at the

Hot Springs. He has been looking after the Hot

Springs.

Q. What were his duties there; what was he do-

ing?

A. He simply came down and took care of the

30% which we turned over.

Q. Do you know for whom he was acting?

A. Mr. Manley and that firm.

Q. What firm?

A. Mr. Manley and Dunbar. Mr. Manley always

seemed to act for Dunbar as he was not much on the

creek.

Q. Was that after the Receiver had been ap-

pointed ?

A. No. They didn't get any after the Receiver

was appointed.

Q. That was Manley, Rice, Dunbar and Scott, was

it not? A. Yes.

Q. He was acting for all of them?

A. Yes, I think so.

By Mr. McGINN.—Q. When did you purchase

your lay?

A. On the 19th of July, that is, we took charge
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at noon on tlie l^li of July.

Q. Where was Mr. Cascaden at this time ?

A. I think he was there. He lived on the claim,

or in a cabin on the upper side of the claim.

Q. And during the summer you were working

there, where was he living?

A. He was there most of the time, practically he

he made his residence there.

Q. Did you have any conversation with him in

regard to your lay ?

A. He sometimes came around to see us, and

sometimes saw the cleanups, quite frequently. He
just simph^ looked at them.

Q. Did he ever say anything protesting in any

way against j^our working there?

A. No, not that I have any recollection of, not to

me, he did not.

Q. Did you ever have any agreement with him in

regard to it? A. No.

Q. Do you know whether or not any of your part-

ners did? A. I don't know.

Q. You were agreed upon as the Receiver by

whom?
A. By the parties concerned in the lawsuit.

Q. Do you knoAV whether or not Mr. Cascaden

agreed to it ?

A. Yes, I think he did, at least he knew that I

was taking charge of it.

Q. Did you ever speak to Mr. de Journel in re-

gard to it ?

A. Yes, I had some communications the next year.
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in 1906 I guess it was.

Q. Did you ever speak to him about if?

A. I had a couple of letters from him regarding

some matters in regard to it.

Q. Prom whom?
A. From the firm, from Miller & de Journel. I

don't know just from w^hich one.

Q. I ask you to refer to those two letters (hand-

ing to witness), and to state whether those are the

letters. A. Yes, I received that one.

Mr. McGinn.—We desire to offer these in evi-

dence, although the}^ are in the files of the case.

The COURT.—All right. Mark them Defend-

ants' Exhibit ^'B."

(Marked as directed.)

Q. (By Mr. McGINN.) Did you ever pay out

any of the money you received to any outsiders ?

A. Yes.

Q. How much? A. $1500.

Q. What was that for?

A. It was on the settlement of case of trespass.

Q. In case of an overlap, working over the bound-

ary? A. Yes.

Q. Who worked over?

A. Donnelly, Alexander & Morrison were sup-

posed to.

Q. Did you have any conversation with Mr. Cas-

caden in regard to that?

A. He was present in the cabin during the time

the settlement was made, Mr. Dunbar was there also.

Q. What did they agree to at that time ?
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A. I think tlie same as the attorneys signed when

I turned it over.

Q. What was it?

A. $2,500 settlement it was. We paid $1,500 by

the owners and $1,500 by the laymen.

Q. State whether or not Mr. Cascaden agreed to

that. A. He never said no at that time.

Mr. McGinn.—Shall I read these letters?

The COURT.—I will read them. (Reads them.)

Q. (By Mr. McGINN.) You acted in the capa-

city of Receiver there up to what time?

A. To the conclusion of the season of 1906.

Q. And you deposited the money where ?

A. The First National Bank.

Q. What did you do with that gold-dust in about

August, 1906? A. Sold it.

Q. At whose request?

A. At Manley, Dunbar and de Journel, or Miller

& de Journel's. They were satisfied to get the cash

for the gold-dust at that price. I am not sure what

the price was now.

Q. When did you surrender up the position of

Receiver ?

A. In December, sometime in December prior to

my going out.

Q. Wlio was agreed upon, if you know, to take

your place? A. Mr. Bonnifield.

Q. Did you turn over any money to Mr. Bonnifield

at that time? A. Yes.

Q. How much, do you remember?

A. I would say positively something like

—
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Q. (Interrupting.) $33,000; something like that.

A. I guess that was the amount. The check will

show.

Q. During the time you were collecting this

money out there, did Mr. Cascaden at any time object

to you people working it, or ever object to you taking

the amount or percentage that was specified in your

lease? A. Never to me.

Mr. McGINN.—That is all.

Redirect Examination.

(ByMr.de JOURNEL.)
Q. What did you pay for your lay?

Mr. McGINN.—We object to that as immateriaL

(Objection sustained.)

Q. (By Mr. de JOURNEL.) You paid $2,500 to

Volger for that trespass and you say Mr. Cascaden

didn't object? A. He certainly didn't.

Q. Out of $2,500 of gold that you got out of the

claim, worked out of the claim, how much do you pay

the owners, $800 about is it, $833 ? A. Yes.

Q. Yet, when you paid for that trespass to the

people, to whom the gold belonged, you made the own-

ers pay $1,500 and the lessees $1,000, you say?

A. That was the agreement as to the net amount

taken out less the running expenses. That was not

the gross amount taken out of the claim. That was

agreed upon.

Q. Mr. Cascaden didn't agree to sign anything

about it or to bind himself in any way. Isn't it a

fact that all you represented to him was that the

gold belonged to the man next door and the best
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thing was to give it back to him ; that that was what

was said before him by you and Dunbar and talked

about 1

A. I couldn't say that I said those words, no.

Q. In substance, isn't that what the fact was

?

A. During the time of our conversation there it

was agreed by all parties that while there doubts as

to a lawsuit and as to the fairness of the case, it was

better to settle on that basis than to go to a costly

lawsuit.

Q. You were pretty well convinced that the gold

belonged to the man that you paid the $2,500 to?

A. I have always had my doubts as to the amount.

Q. Every man does that every day around the

mines when there are close claims?

Mr. McGinn.—We tried that case last night.

Mr. de JOUENEL.—I am going to show it was not

a transaction of Cascaden 's. Was he there at that

time ? A. Yes.

Q, Mr. Cascaden 's house as a matter of fact is

built upon that claim, is it not, and was at that time

standing on 12 ?

A. I think it is on 12, yes.

Q. Is it there yet?

A. I wouldn't be sure whether it is outside of the

line or not. It is practically on first tier, but it may
be on the second tier.

Q. So there was nothing strange about his being

there ? That was where he lived ?

A. That is where he lived.

Q. Would you furnish us with a statement from
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your original books, a memorandum of the cleanups

of Donnelly, Alexander & Morrison from the 20th

day of July to the time that the Received took charge

of the cleanups ? Would you do that % A. Yes.

Q. When you get home %

A. Yes, certainly.

Q. Sign it and send it? A. Yes.

Mr. de JOURNEL.—(To Mr. McGINN.) Will

you agree to that *?

Mr. McGINN.—Yes, we would like to -have that.

The COURT.—It is agreed then.

(At this time at request of Mr. Heilig, Mr. de

Journel and Mr. McGinn consenting thereto, Mr.

Heilig took up the matter of the claim of Mr. Alex-

ander, and reads the petition of Mr. Alexander, the

witness.)

(By Mr. HEILIG.)

Q. You did pay the full amount to Mr. Bonni-

field?

A. I gave the checks to the firm and I guess they

were paid over.

The COURT.—(To Mr. de JOURNEL.) Is there

any objection to the amount of the claim %

Mr. de JOURNEL.—We had an agreement with

Mr. Donnelly that he was not to charge an}i:hing be-

cause we were extending him favors, and we never

had any agreement with Mr. Alexander at all for any
services. If he does not charge anything for the

Donnelly services, we do not object to his receiving

compensation for his own services.

Mr. McGINN.—We think there are objections to
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the account on our part.

(By Mr. McGINN.)

Q. Mr. Alexander, during the time that you were

looking after these cleanups you were upon the prop-

erty all the time ? A. Most of the time.

Q. You would have to be there at the cleanups ?

A. I was there all the time as far as the clean-

ups were concerned.

Q. You would have to be there any time

—

A. Naturally all the time until I sold out.

Q. After you sold out did you continue to act in

that capacity'? A. Oh, yes.

Q. When did you sell out?

A. The first or second week in September, 1906.

Q. Were there any cleanups after that time ?

A. Yes.

Q. How many?

(Mr. Heilig hands statement to witness.)

Mr. HEILIG.—Maybe this account will show.

A. Nine cleanups after that time.

Q. (By Mr. McGINN.) Nine cleanups in Sep-

tember? A. In both places.

Q. When did you sell out ?

A. September 15th.

Q. How many cleanups were there after that?

A. There were nine on both claims.

Q. On the same day ?

A. Oh, no. They cleaned up at different dates.

Q. How much did you charge for each cleanup ?

A. $15 a day.

Q. Don't you think that is a little bit high?
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A. It depends on what a man thinks his time is

worth when he is confined to a place.

Q. As things ordinarily go in the country, don't

3"ou think that is a pretty good price?

A. It is not including expenses.

Q. What expenses did you have ?

A. The ordinary expenses of any man in the

country, living expenses.

Q. You were living right there on the property?

A. Not at that time, I was boarding on the creek.

Q. You charge $15 a day for all the cleanups?

A. That is the statement.

Q. Even during the time you were living on this

property? A. Yes, sir.

Q. And even during the time you were mining on

the property?

A. No. During the active operations only.

Q. During the time you were actively engaged in

mining ? A. In taking out the dust.

Q. You charged $15 a day for the entire time ?

A. For the summer season.

Q. For the summer season, $15.00 for the entire

season per day? A. Yes.

Q. And all you had to do was to watch the clean-

ups ? A. Yes.

Q. How long will each cleanup take ?

A. Cleaning the dust and all, half a day, besides

taking the dust to the bank, delivering it.

Q. How long would that take ?

A. About a day altogether.

Q. Would it take about 48 days all told ?
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A. Yes.

The COURT.—(To Mr. McGINN.) Don't you

take into consideration tlie responsibility he had in

the matter ?

Mr. MeOINN.—Most of this was gold-dust from

his own lay, and he had to account for the royalty

under hos own lay anyway. They were responsible

for it.

The WITNESS.—Generally responsible only un-

til you make the cleanup.

Mr. McGinn.—That is all.

Mr. de JOiUENEL.—That is all.

[Testimony of S. A. Bonnifield, for Plaintiff.]

S. A. BONNIFIELD, after being first duly sworn,

testified as follows, to wit

:

Direct Examination.

(Dy Mr. de JOURNEL.)
Q. What is your name 1

A. Samuel A. Bonnifield.

Q. What is your business ?

A. I am president of the First National Bank.

Q. You know the claim 12 A, below Discovery,

first tier, right limit, on Cleary Creek, do you not *?

A. Yes, sir.

Q. Were you appointed Receiver in this case ?

A. Yes, sir, I was appointed to take charge of

the royalties after Mr. Alexander gace up the Re-

ceivership. I don't know whether you would call it

Receiver or not.

Q. Didn't you make some affidavits in this case
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where you swore that you were Receiver?

The COURT.—We know what it is for.

Mr. de JOUR'NEL.—But he denies his liability

by reason of being Receiver.

Mr. McGinn.—He doesn't deny any liability.

Q. (By Mr. de JOURNBL.) You received cer-

tain moneys while being in that position ?

A. Yes, sir.

Q. Do you know how much you received %

A. I don't know the exact amount without re-

ferring to the books. I think it was in the neighbor-

hood of $50,000.

Q. What was that money supposed to be; gross

output, or royalty, or what ?

A. Royalty was my understanding of it.

Q. You have that in your hands now ?

A. Yes, sir.

Q. Are you willing to pay it into Court if his

Honor should order it so? A. Yes, sir.

Q. iSince you were so appointed you acquired an

interest in the property, did you not ?

A. Yes, sir.

Q. You acquired the interest of Mr. Rice ?

A. Yes, sir.

Q. You also purchased a mortgage against Mr.

Dunbar, did you not ? A. Yes, sir.

The COURT.—I do not see the necessity of ofoinor

into that phase of the case.

Mr. de JOURNEL.—We may, under the evidence,

ask that he pay the money into court by reason of

his becoming interested in the litigation.
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The COURT.—The money is there, and he says

he is willing to pay any part or portion of it in under

orders of the Court. I do not think there is any

question that that will be done.

Mr. McGINN.—We have certain claims against

that money.

The COURT.—That is another matter.

Q. (By de JOURNEL.) Where is the money

now?

The COURT.—He said he had it in his possession.

By Mr. McGINN.—Can you furnish an exact

statement of the money you received ?

A. Yes, sir.

Q. Will you do so ? A. Yes, sir.

Q. We will have one made out, then, and you can

sign it. A. Yes, sir.

(ByMr.de JOURNEL.)
Q. What rate did you pay for gold-dust from

that claim? A. I couldn't tell you.

Q. Will you put that on the statement also ?

A. Yes, sir.

Q. Some of this is in gold-dust and some of it is

in currency is it not, or is it all converted into cur-

rency ?

The COURT.—That doesn't make any difference.

The witness says he has about $50,000, and that he

is ready and willing to turn that into court when

ordered to do so by the court. If he is ready to

deliver the money or gold-dust, it makes no differ-

ence.

Q. If it is gold-dust at $16.00 it would make a
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difference in our accounts, as it is worth $17.30 as

we allege; if it is in currency it would make no

difference.

The COURT.—If the order is made to turn it in

then you can find out about that.

Mr. McGINN.—Make up a statement of the

amount of gold-dust in ounces, also the value of it.

A. Yes.

Mr. McaiNN.—That is all.

.Mr. de JOURNEL.—That is all. Nothing fur-

ther.

(Here the further hearing on this matter is con-

tinued until (Saturday, May 16th, 1908, at 10 o 'clock

A.M.)

(Saturday, May 16th, 1908, 10 o'clock, A. M.)

(Hearing resumed.)

Mr. de JOURNEL.—It is now the defendants'

case, I understand.

[Testimony of Henry Riley, for Defendants.]

HENRY RILEY, a witness for the defendants,

after being first duly sworn, testified as follows :

Direct Examination.

(By Mr. McGINN.)

Q. Your name is Henry Riley '^

A. Yes, sir. /

Q. You are a miner ?
' A. Yes.

Q. You are acquainted with the property in con-

troversy in this action known as No. 12 A, below Dis-

covery, Cleary Creek ? A. Yes.

Q. You had a lease upon that property, did jou.

nof? A. Yes.



84 B. H. Cascaden vs.

(Testimony of Henry Riley.)

Q. When did jou first get a lease or lay upon that

ground? A. In 1904.

Q. AYho were associated with you %

A. Donnelly and O'Malley.

Q. How long did you continue in the lay with

them?

A. Until the latter part of June, 1905. I don't

remember the date.

Q. State whether or not Mr. Cascaden consented

to the giving of that lay upon the ground.

Mr. de JO'UENEL.—We object to that as not be-

ing the best evidence.

The COURT.—You are asking him as to the fact.

A. Mr. Cascaden gave us an agreement.

Q. (By Mr. McGINN.) That was an agreement

signed by Mr. Cascaden and made out to Mr. O'Mal-

ly and Mr. Donnelly and yourself ? A. Yes.

Q. That is the agreement that was introduced

herein in evidence the other day?

Mr. de JOURNEL.—We want it to be identified.

Mr. McGINN.—We will state that they are the

same. We introduced it.

Mr. DUNDAS.—We want it identified as exhibit

so and so.

Q. (By Mr. McGINN.) To whom did you sell

out?

A. I sold out to Donnelly and O 'Mally.

Q. Did you subsequently get a lay upon that

property? A. I did.

Q. From whom? A. From Dunbar.

Q. Upon what part ?

A. Upon the upper part that we formerly had a



George F. Diinhar et al. 85

(Testimony of Henry Riley.)

lay on, Donnelly, O'Mally and myself.

Q. When did Donnelly and O'Mally surrender

up their lay upon the ground ?

A. I should judge, as near as I can remember,

about the 1st of October, 1905.

Q. 'Do you know the reason why they gave it up ?

A. They thought they had it worked out.

Q. State whether or not they did have it worked

out.

A. No, w^e found some pay there afterwards.

Q. What was the character of the pay that you

found ?

A. It was low grade in comparison with the first

pay we had there.

Q. Do you remember the exact date w^hen you got

that lay?

A. No, I don't, but it might have been about the

latter part of October, or the 1st of November, 1905.

Q. What per cent did that reserve to the ow^ners

of the property ?

Mr. de JOURNEL.—We object to that; the lay

will show.

The COURT.—Yes, the lay wdll show.

Q. (By Mr. McGINN.) Have you got the lay

agreement? A. It is on record.

Q. State whether or not you had any conversation

with Mr. Cascaden in regard to that lay, about the

time it was given to you. A. I did.

Q. What was it?

Mr. de JOURNEL.—Which one?

Mr. McGINN.—The last one.
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A. Yes, I had a conversation with Mr. Cascaden

in regard to the second lay.

Q. What was it?

A. I asked him for an agreement the same as I

had the first time.

Q. What did he say about that ?

A. He said no, he wouldn't give an agreement.

Q. What reason did he give at that time 1

A. I had two conversations. The first time I

asked him he said no, he wouldn't give an agree-

ment like he did the first time for the reason that he

thought the percentage was too much and anyway

the ground was in litigation and he didn 't care to do

anything, or words to that effect. The second time

we had a conversation

—

Q. Where did the first conversation take place ?

A. If I remember right it took place down at

Mr. Cascaden 's cabin.

Q. Where did the next conversation take place?

A. Up at mj cabin, up at Cleary.

Q. What claim were you on ?

A. I was on 2 below.

Q. Cleary? A. Yes, at that time.

Q.' What was that conversation?

A. Well, Mr. Cascaden there again refused to

give me a lay or an agreement like he did the first

time, but he said he didn't intend to bother me, or

words to that effect. I can't remember the exact

words.

Q. What did he say about you working upon the

property ?
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A. He didn't say anything about me working on

the ground.

Q. Is that all that was said there at that time ?

A. That is all that I can remember.

Q. What did he say in reference to your going

to work under this lease that you had, the second

lease ?

A. He never told me anything about that. The

only thing, he was not willing to give me a written

agreement to work.

Q. What reason did he assign for not wanting to

give you a written agreement?

A. Well, for not giving a written agreement was

that he thought the percentage was too much and he

didn't want to do anything as the ground was then

in litigation. The way it was, he didn 't seem to care

to do anything. He wouldn't give me a written

agreement like he did the first time.

(By the COURT.)

Q. Did he object to your working upon that land

under that agreement that you had ? A. No.

Q. Did he signify his approval of your going to

work under that agreement in any way ?

A. I never asked him for his approval.

Q. Did he object when you talked to him about it ?

A. No, nothing more than that he refused to give

me an agreement.

Q. Because of the terms mentioned?

A. Yes, the terms mentioned. He thought the

percentage was too great, just as I stated. That is

the reason he gave for not giving me the agreement.
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But there was nothing else.

Q. (By Mr. McGINN.) Didn't he tell you that

you could work the ground and that he wouldn't

bother you ?

Mr. de JOURNEL.—That is objected to.

The COURT.—Yes, he already stated that.

Q. (By Mr. McGINN.) Do you know the

character of the ground there?

A. I am not very familiar with it now, only from

what I can understand,—not what I have learned,

—

from the boys that are working there. I never done

any panning there, only a few pans.

Mr. McGINN.—That is all.

Cross-examination.

(ByMr. DUNDAS.)
Q. Will you please look at that agreement (hand-

ing to witness) and state whether or not that is the

one you understand Mr. Cascaden signed for Mr.

Donnelly ?

A. There is nothing on that that I can swear to

about it.

Q. iState whether, to the best of your belief or

not, that is the agreement that you refer to. Give

your best judgment about it.

A. Well, my signature ain't on there or any

signature I am positive of, and I couldn't swear

to it.

Q. When did Mr. Donnelly and yourself begin to

work that ground under the lay that you obtained

from Dunbar and others ? A. The first lay ?

Q. Yes, the first lay.
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A. It would be about the 5th to the 10th of Octo-

ber, 1904. I think about that time we moved on to

the ground.

Q. Do you knoiv long, if at all, you and Mr.

Donnell}^ and the other partner worked that ground

before Caseaden signed the Donnelly agreement that

you refer to ? A. I couldn 't say.

Q. In a general way, can you give it ?

A. I had a verbal agreement with him in a gen-

eral way before

—

Q. How long did you w^ork on your lay before

the Caseaden and Donnelly agreement was signed %

A. I couldn't say.

Q. Could you give us a general idea of the time ?

A. No, because it was like this: When we got

this lay, to start out with, w^e knew the ground was

in litigation. We saw Mr. Caseaden and stated our

case to him, that is, that we were going on that

ground and going to a great expense, putting every

dollar we had into it, and we would like an agree-

ment from him or a lay, some kind of an agreement

which would protect us in case whichever side w^on

the case. And Mr. Miller, I believe, drew up that

contract.

Q. Do you remember whether or not you had

actually commenced to take your machinery on the

ground before the agreement was signed, or do you

remember %

A. I couldn't say for sure. I don't remember.

The only thing I know is we had this agreement

before we entered into the lay with either party, a
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verbal agreement of course.

Q. Did you ever make any agreement with Mr.

Cascaden outside of this Donnelly agreement about

any lay, except the written agreement with Don-

nelly? A. That is all.

Q. What size boiler and engine did you use on

that lay, on the 20% lay?

A. Oil the second lay, you mean ?

Q. Yes. A. A 16 horse-power boiler.

Q. How long did it take you to work that ground

in that way ?

A. It has taken about two years.

Q. Are they working it yet ? A. Yes, sir.

Q. Did you take out all of the pay in that second

lay that you got ?

A. Well, as I am not on the ground and familiar

with it, I couldn't state.

Q. Did you ever examine the ground after the

second lay had run out, to see whether or not there

was any waste or any gold left there, pay dirt ?

A. I have done no panning since we were pros-

pecting.

Q. How was it with the first lay as to the pay

being all taken out, under that first lay ?

Mr. McGinn.—If the pay has not been taken out

it is still in the ground and Mr. Cascaden has it.

Mr. de JOURNEL.—When ground is worked out

and caved in, whatever is left there is lost.

Mr. McGinn.—This is not an action for damages.

A. What was the question ?

Q. (By Mr. DUNDAS.) What about the
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ground having been woi-ked clean under the first lay,

or some of the gold being left in the ground %

A. They worked it as wide as they thought there

was any pay. Up until the time I sold out we were

drifting on the lower side.

Q. You don't know what was done after you quit

there ?

A. The time I left there we had worked on both

sides. The pay run out altogether. We had sunk

a hole, the first shaft sunk on the upper side, and

sunk it in a blank. We went down there and

couldn't find a cent to the pan, and we started drift-

ing in both directions, and the third thaw to the

creek we got into the pay. We had cross-cut about

25 or 30 feet on the upper side before we reached

the pay, and we knew there was no pay to the right

limit, but as we got to the end of our tunnel and

started back the paystreak was narrow, it seemed

to pinch out on both sides. We thought we had it

all.

Q. Do you know whether or not the paystreak

was found again afterwards %

A. Yes, there was pay found further down.

Q. Do you know whether or not that pay was

taken out clean, that was afterwards found ?

A. The boys worked it, told me they did.

Q. Do you know of your own knowledge ?

A. I don't know of my own knowledge.

(By Mr. de JOURNEL.)
Q. Is it not a fact that on the second lay all the

work could have been done in one year instead of



92 D. H. Cascaden vs.

(Testimony of Henry Riley.)

three by putting a proper plant on ?

Mr. McGINN.—We object as immaterial.

The COURT.—Let Mm answer it.

A. That depends a good deal. If we had known

that the pay w^as there, we could have done so in

starting out there. But it was a prospecting venture

in the start, and we didn't know whether it w^ould

justify us to put machinery on or not.

Q. As a matter of fact if you had put a 60 horse-

power boiler there you could have worked the whole

thing out in a year ?

A. We could if we had known the pay was there

to go at it, but we didn't know the pay was there.

Q. You didn't know from your first lay that

there was pay enough there to work it out ?

A. No.

Q. What does that ground go to the foot ^

A. That ground there that they are working now,

as near as I can tell, don't go over a dollar and a

quarter to the foot.

Q. What did it go when you were there?

A. The first piece of ground in the tunnel went

three and a half to the foot.

Mr. de JOURNEL.—That is all.

Redirect Examination.

(By Mr. McGINN.)

Q. That was under the first lay?

A. That was under the first IblJ, in the tunnels.

We were right in the main paystreak.

Q. But in the second lay you say the ground

would go a dollar to a dollar and a quarter ?
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A. Yes.

Q. Wlien did you part with your interest in the

second lay"? A. In September, 1906.

Mr. McGinn.—That is all.

Mr. de JOURNEL.—(Further cross-exam.) Q.

Didn't Mr. Cascaden tell you that he wouldn't give

you that lay at 20% because he had a shaft on his

ground next to it that had good pay in it ?

A. I never remember that.

Q. He didn't tell you that ?

A. I never remember that.

Q. Isn't that one of the reasons why he refused

you any agreement of any kind on a 20% basis ?

A. No, the only thing I remember of Mr. Cas-

caden refusing me for, the only ground he took, w^as

that he thought the percentage was too high.

Q. The percentage of the laymen ?

A. Yes.

(By Mr. DUNDAS.)
Q. He never did give you any lay, except this

agreement that we have here,—except this agree-

ment, if this is the true agreement ? A. No.

Mr. DUNDAS.—That is all.

Mr. McGinn.—That is all.

[Testimony of Lyman Laughton, for Defendants.]

LYMAN LAUGHTON, after being first duly

sworn as a witness for defendants, testified as fol-

lows, to wit:

Direct Examination.

(By Mr. McGINN.)

Q. iState your name.
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A. L^Tiian Laugliton.

Q. What is your business? A. Miner.

Q. Where are you engaged in mining ?

A. On the upper half of 12 below, bench claim,

right limit.

Q. Who is associated with you'?

A. Mr. Nixon and Mr. Grossman.

Q. When did you first begin to mine upon that

property? A. September, 1906.

Q. Whose interest did you acquire, if any?

A. Henry Riley's.

Q. The lay was originally made out in favor of

Henry Riley? A. It was.

Q. By him transferred to whom?

A. To myself, Nixon and Grossman.

Q. Are the three of you now interested in the

lay? • A. We are.

Q. State whether or not you have worked upon

the property ever since V A. We have.

Q. Under the terms of that lay what is the amount

of royalty that is reserved to the owners?

A. 20%.

Mr. DUNDAS.—We object to that as the written

lay is the best evidence.

The GOURT.—Sustained; strike out the answer.

Q. (By Mr. McGINN.) To whom have you paid

that royalty?

The COURT.—Is this lay in evidence?

Mr. DUNDAS.—No.
Mr. McGINN.—Q. Have you got a copy of the

lay with you?
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A. Not with me.

Mr. McGinn.—We will produce it. It is on rec-

ord.

Mr. DUNDAS.—We understand that counsel will

produce all these leases and place them on file.

Mr. McGinn.—We will produce such things as

we think necessary.

Mr. de JOUENEL.—Then we object to the evi-

dence.

Q. (By Mr. McGINN.) To whom did you pay

the royalty under that lay *?

A. To the Receivers, or their agents. Clem

Alexander was the first after I acquired my interest.

Then Mr. Bonnifield was Receiver after that. We
paid it to his agent.

Q. What percentage did you pay of the gross out-

put? A. 20%.

(Objection by Dundas; overruled.)

A. Twenty per cent of the gross output.

Q'. (By Mr. McGINN.) Before you acquired

any interest in this lay from Henry Riley, were you

present at any time W'hen there was a conversation

with Mr. Cascaden and Mr. Riley ?

A. I was.

Q. Where did that conversation take place ?

A. In Mr. Riley's cabin at Cleary.

Q. What was said at that time?

A. I came in during the conversation and I was

introduced to Mr. Cascaden, and they continued their

conversation. Mr. Cascaden said he would refuse

to sign the papers because he thought the percentage
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was too large and the case was in litigation and he

would rather not sign for that reason, but he would

make no trouble. He said : "I have made no trouble

in the other lay, and I will make no trouble in this,"

something to that effect as I remember it.

Q. I will ask you whether that conversation in-

fluenced you any at the time you bought into this

lay.

A. That, and the fact that the other lajTQen had

been there nearly a year without being molested gave

me assurance that we would not be molested.

Q. The fact that the royalty was to be turned over

to the Receiver, did that influence you in any way?

A. It did.

Q. You are acquainted with the values of that

ground pretty well, are you not?

A. Why, yes.

Q. Tell the Court whether it is what is known as

low-grade ground?

A. It is very low-grade ground.

Q. About what does it go to the square foot of

bedrock ?

A. Well, about $1.25, I think. Perhaps there

has been some of it that will go $1.50. But it won't

average $1.25 all through.

Q. About what do you think it would cost to work

that ground?

A. Well, it has cost us at least very nearly seventy

per cent, 05% or 70% as near as I can estimate with-

out going through all of our accounts.

Q. Is that actual cost?
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A. I'hat was actual cost.

Q. Does that include your wages?

A. Seventy per cent would no more than give us

wages.

Q. Does this 60% that you speak of include the

wages of yourself, Nixon and Grossman ?

A. 60% would not include it.

Q. About 70% %

A. It might very nearly. I could make that

statement.

Q. By wages you mean ordinary miner's wages'?

A. Ordinary miners' wages for the time we put

in.

Q. Just for your actual time? Just for our ac-

tual time.

Q. You don't mean by that, anything upon your

investment ? A. No.

Q. Any profits on your investment?

A. No.

Q. 'State upon what percentage similar ground

in the immediate vicinity is being mined

.

The COURT.—If he knows.

Mr. de JOURNEL.—We object to that.

A. Mr. Kinettle worked men on the lower part

of 12 last year and he told me.he lost $1,000

—

Mr, DUNDAS.—^That is objected to as incompe-

tent, what he told him. (Objection overruled; ex-

ception allowed.)

A. (Continuing.) —and the laymen above us

—

Q. (By Mr. McGrlNN.) Do you know whether

or not his lay was increased?
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A. I believe not yet. The ground next above us,

the la}Tiien worked it last year at 70% and made

wages. They invested about $3,500 or $4,000 in buy-

ing the lay. This year their percentage is increased

to S0%.

Q. Whose ground is that f

A. Ivor Johnson's, and the laymen are Johnson,

Anderson & Saferneck.

Q. What other ground?

A. The ground also above Ivor Johnson's ground.

The laymen there have been getting 80% this year.

It is the same grade of ground we have been working.

Mr. MILLEE.—I object to all this testimony on

the ground that the value of this adjacent ground

as compared with the value of the ground on No. 12

has not been shown, and move that the testimony be

stricken out. (Objection overruled.)

Mr. MILLER.—On the further ground that we

are not bound by the royalties that the defendants

received.

Mr. McGINN.—That is all.

Cross-examination.

(By Mr. de JOURNEL.)

Q. You say this ground didn't average $1.25?

A. I say that to the best of my knowledge it

wouldn't average that, all the ground.

Q. To the best of your knowledge, what will it

average? A. I say about $1.25.

Q. You have come to that conclusion by figuring

it up, haven't you?

A. No, I have not by actual figuring, but more
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by estimating what has come out of the ground and

the amount of ground we have taken out ; and by the

ground that is left there, which is very much poorer

—

according to panning the ground that we have

blocked out—than the ground we have worked here-

tofore.

Q. (By the GOIJRT.) Is the ground under con-

sideration that you are talking about now?

A. Yes.

Q. (By Mr. de JOURNEL.) If we set it at

$1.50, do you think it is a fair estimate of what it will

average %

The COURT.—The whole?

Q. (By Mr. de JOURNEL.) The whole of the

lay?

A. Yes, I think it would.

Q. Cascaden told you that he would take the same

stand in regard to that lay of yours—that is what

you testified to—as he would in the Donnelly lay, did

he? A. He did not.

Q. What did he say?

A. I never had any conversation with Mr. Cas-

caden.

Q. He told in your presence to your partners ?

A. He told that to Mr. Riley in my presence,

something to that effect ; not exactly those words.

Q. Give us as near as you can what he said about

it?

A. He said he would not sign the lay for the rea-

son that the case was in litigation and he considered

the percentage too high. But he said,
'

' I have made
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no trouble in the other lay, and I will make no trouble

in this." This is to the best of my remembrance.

Q. That he would treat this lay just the same as

the other lay.

A. He said what I told you, as near as I remem-

ber.

Q. That is what you understood by it, that he

would not give you any trouble ?

A. That is what I understood.

Q. That he had not given any trouble to the Don-

nelly lay and wouldn't give you any trouble in this

lay.

A. Not myself. At that time I had no interest

in this lay.

Q. To the layman, whoever he was f

A. Yes.

Q. You say that it cost you 65% to clean this

ground out, the average ?

A. Well, that is an estimate, 60% would not allow

us wages.

Q. Don't you think that it didn't cost you over

50% 1 A. It cost us more than 50%.

Q. Would it cost you more than 60^0 ?

A. Allowing wages for our own labor, the three

laymen ?

Q. Yes. A. It would cost more than 60%.

Q. It would?

A. Yes, allowing wages, wood, and cost of mining.

Q. You swear to that positively ?

A. I am as positive of it as I can be without going

into figures.
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Q. Would it cost more than G6% ?

A. I would think so. I wouldn't swear to it, but

I would think it would cost more than 66%.

Q. Would it cost more than 70% I

A. I should say about 70%.

Q. You think 70% would be about correct *?

A. I would think so.

Q. So that you would figure that this ground

would cost about 87 cents to the square foot to work

it? A. I never figured it.

Q. You say that $1.25 is the average of this

ground that you worked out, and it cost you 707o to

work it; that is about 87 cents,—70% of $1.25?

Mr. McGINN.—That is a matter of figures.

Q. (By Mr. de JOUENEL.) That is about cor-

rect, isn't it?

A. The figure is about correct, I have not figured

it.

Q. How much did you invest in that lay ?

A. In the purchase?

Q. Yes. A. $2,500.

Q. To be paid out of the proceeds of the claim,

or how did you pay that ?

A. I paid part of it and borrowed the remainder.

Q. You paid it all before you went on ?

A. I paid it all before I went on.

Q. You paid that all out of the ground, didn't

you, eventually? A. Yes.

Q. That was your profit? A. Yes.

Q. And you paid for your machinery out of the

ground too.
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A. The macliiner}^ was there when I bought it.

Q. You bought that for the $2,500, machinery and

all?

A. I bought a one-third of whatever was on the

ground.

Q. Can you tell us what you cleaned on this

ground, approximately ?

A. Well, allowing us wages, we have not cleared

very much. I have not figured out and I couldn't

say. I know this much; that right to-day we have

nearly all back in there that we have taken out, out-

side of our living expenses, and the $2,500 that I have

paid back.

Q. If you had had a good big plant there you

could have worked that ground cheaper.

A. I don't know that we would even have pulled

even if we had put on a big plant because we would

have had to have gone in debt to do it, and we didn't

know at the time how wide the pay was or how rich it

was.

Q. If you had borrowed money to put big mach-

inery on it wouldn't have paid you why?

A. I figure we worked it most economically.

Q. If you had put a $10,000 plant on there, isn't

it a fact that you could have worked the ground more

economically with such a big plant than with a little

plant?

A. I think we would have gone behind if we had

invested $10,000 in machinery.

Q. Do you think anyone else would have gone be-

hind who would have been able to put that kind of
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a plant on the ground ? A. I think so.

Q. You think the proper way to work low-grade

ground is with a small plant.

A. I think we worked it properly.

Q. That is low-grade ground ? A. Yes, sir.

Q. Then the theory is that the lower-grade the

ground, the smaller should be the plant, in order to

pull out better.

A. I never have said that was my theory.

Q. Why? Is it a peculiar kind of ground 1

Isn't it like all other mining ground of low grade *?

A. I can explain, if you will give me the oppor-

tunity, why we did this.

Q. Yes.

A. When my partners sunk the mining shaft

—

they had sunk two shafts previous to this, spent ten

months' time there—and when the}^ sunk their work

shaft they were what thei considered about 30> feet

on one side of the pay, as they had tunnelled about

30 feet before they struck what they considered the

pay. It was late in the fall and we only got about

six weeks hoisting and they barely pulled out with

wager for the time they had put in there, and in order

to put on another plant would have taken more than

any of us had. We would have had to have gone

in debt for it. So we figured on taking out that win-

ter of 1906-7 what had been blocked out in the sum-

mer and had failed to get out. Then in the spring

we might consider something about putting on an-

other plant, provided the pay held out. During that

winter we finished that block of ground, and blocked



104 D. H. Cascaden vs.

(Testimony of Ljanan Laugliton.)

out for the siiminer work. The strike came on that

spring on the 26th of April, and when we were facing

that strike we didn 't feel warranted in investing any

money at that time in machinery. So we thought

we would do the best we could with what we had,

figuring that we could get that ground out that fall

of 1907, and we got it out, except a small portion in

the upper end. We couldn't get men until near the

latter part of Juh^ so we failed to get out all we in-

tended to. And that small pillar we left is what

we put in a dump this winter. While we were sink-

ing a shaft for this dump, we thought we would pros-

pect towards the creek from the shaft that we had

hoisted during the summer from, and we ran our

tunnel and blocked out ground there. So, the work

this summer is more in the nature of an experiment,

and the pannings are lower than any we had pre-

viously. That is the reason why we have not put

on a larger plant.

Q. Your dump will be clear profit when you have

your dump washed up?

A. It will contain our wages. And whatever

above wages, if there is any, will probably exceed

them by about $2,000.

Q. How many years have you been there?

A. I have been, there since September, 1906.

Q. How many square feet of ground have you

cleaned up? A. I never figured it out.

Q. About?

A. The lay is 260-odd feet long.

Q. How many square feet of ground will ap-
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proximate it?

A. I couldn't tell for the reason that we worked

up right to Donnelly's old workings and his line

wasn't regular, his line was irregular.

Mr. de JOURNEL.—That is all.

Cross-examination.

(By Mr. McGinn.)

Q. Where was Mr. Cascadcn living during the

time you were working there?

A. He was living about 200 yards from our cabin.

Q. I will ask whether or not Mr. Cascaden ever

objected to your Avorking upon the ground, or ever

entered a protest of any kind?

A. He never did.

Q. Did he ever object to the manner in which you

were working the property ?

A. No, he was only there once until this last

trouble came up and I asked him to go down in the

hole but he said he didn 't care to.

Mr. McGINN.—That is all.

Cross-examination.

(By Mr. MILLER.)

Q. Would it have made any difference had he ob-

jected? Would you have quit work?

A. At the time I bought it would have made a dif-

ference.

Q. At any other time if he had objected, would

you have continued anyway ?

A. After investing money there I should have cer-

tainly tried to square myself.
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Q. At the time of the conversation with Mr. Riley,

you heard that when he refused to sign the lay or

enter into any agreement, on account of the per-

centage being too much ; and, in face of that you took

up the lay and went ahead with it, without Cas-

caden 's consent.

A. I never obtained Cascaden 's consent.

Mr. MILLER.—That is all.

Mr. McGinn.—That is all.

[Testimony of William Brelle, for Defendants.]

WILLIAM BRELLE, after being duly sworn as a

witness for the defendants, testified as follows, to

wit

:

Direct Examination.

(By Mr. McGINN.)

Q. Your name? A. William Brelle.

Q. You live on Cleans Creek? A. Yes, sir.

Q. How long have you resided there?

A. Three 5^ears.

Q. What is your business?

A. Representing Mr. Manley's interests.

Q. Have you represented those interests since

you have been there on the creek three years past ?

A. I represented Discovery particularly. But

later on I represented his entire interests during his

absence.

Q. How many claims were his interests situated

m?
A. He owns entirely Discovery, 1 above, and 2

above, and an undivided quarter in 4 and 5 below.
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then a % interest in 12 below.

Q. Is that 12 A, the property in question in this

action ?

A. Yes, sir, the property involved in this suit.

Q. Do you know about what roj^alties were re-

ceived from that property? A. Well, yes.

Q. By Mr. Manley during the time you looked

after it for him %

A. Yes, I kept a record of the cleanups, and the

share Mr. Manley received.

Q. AYhat do they amount to in round numbers'?

Mr. DUNDAS.—We object as incompetent.

(Overruled.)

A. Well, I would have to refer to a slip that I

have. •

Q. (By Mr. McGINN.) Have you the book in

which you made the entries %

A. Yes, I have. But I know nothing about the

cleanups after the receiver was appointed.

Q. I mean up to the time the Eeceiver was ap-

pointed "?

A. Yes, up to the time the Eeceiver was ap-

pointed by the Court. I know nothing since that

time.

Q. 'Confine yourself up to the time the Receiver

was appointed.

A. Humes Brothers, Alexander, Donnelly & Com-

pany cleaned up $69,596.20.

Q. (By Mr. DUNDAS.) What was that,

royalty or total cleanup ?

A. That was the total cleanup up to the time the
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Eeceiver was appointed.

Q. (By Mr. ADAMS.) State how much of that

Mr. Manley received.

A. I have not quite finished with the other mat-

ter. Then Donnelly & Riley cleaned up $92,466.61.

This was figured by the dollar. I have not got the

ounces. Mr. Sullinger was representing Mr. Manley

down there, and he got his % interest and he brought

up a slip to me and I copied from that, and I took Mr.

Mauley's interest, also the cleanup. He usually de-

stroyed those slips, didn't keep them, was just a

memorandum was all it was.

Q. Was Mr. Mauley's interest kept separate, or

was it not?

A. Mr. Mauley's interest was kept separate. But

later on Mr. Dunbar evidently made some arrange-

ment with Mr. Sullinger, and he simply took care of

Mr. Dunbar's and shipped it to the bank in a small

poke with Mr. Dunbar 's name on it, Dunbar & Scott

if I remember correctly.

Q. Were you acting in any other capacity than

as agent of Mr. Manley in receiving that money at

that time 1

A. There were quite a number of miners along

the creek who brought me dust, but I was not repre-

senting the bank, I just took care of it and sent it to

town when the pack-train went, as I had a safe there.

Q. By whose directions did you do that?

A. I think Mr. Bonnifield spoke to me about it.

Q. Was he the president of the First National

Bank at Fairbanks.
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4. Yes, sir, the president of the First National

Bank at Fairbanks %

Q. Was any of this money, other than the one-

sixth interest that was retained by Mr. Sullinger and

put in a separate poke and handed to you, ever taken

by Mr. Manley or did it ever come into his charge?

Mr. BUNDAS.—We object—

(Objection overruled.)

A. No. Mr. Manley only received his portion,

that is, one-sixth of the royalty at that time. If I

remember correctly he received no other money.

The other was sent in in a separate poke.

Q. State what is the fact with reference to his

giving you directions not to receive any of the money,

except his interest.

Mr. BUNBAS.—That is objected to. (Over-

ruled.)

A. He spoke to Mr. Sullinger and I in the office,

and he told Mr. Sullinger "not to receive any other

dust other than the dust that was his share, the one-

sixth.

Q. (By Mr. MILLER.) This was a conversation

to you, giving directions?

A. No, this was to Mr. Sullinger, but I was
present, the two of us there. We were both em-

ployed by Mr. Manley.

Mr. MILLER.—I think it is hearsay testimony,

and I object to it.

Mr. ABAMS.—It was directions given to him as

his agent.

Q. You were his agent %
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A. I was Ms agent.

Q. Did you ever receive any money from Mr.

Manley except the% interest of the royalties ?

A. I always received it from Mr. Sullinger. Mr.

Manley never handled it at all.

Q. Did 3^011 ever receive any money from Mr.

Manley, or any gold-dust, from that claim, other than

the one-sixth of the roj^alties that were paid in by

the laymen?

A. Yes, I did. I received and accepted it for the

bank.

Q. I am not asking you about the bank, but for

Mr. Manley.

A. No, not for Mr. Manle}^ I never received a

cent for him.

Mr. ADAMS.—That is all. Take the witness.

Cross-examination.

(By Mr. de JOURNEL.)
Q'. Do you know how much that gold-dust was

figured at that you figure $69,0001

A. I think it was $16 an ounce. I had not re-

ferred to this book until last night. I sent for it. It

was always figured in dollars by Mr. Sullinger.

Q. As a matter of fact, all dust in those days was

figured at $16 an ounce ? A. I think it was.

Q. On the creeks and when you came to the bank?

A. I don't recollect receiving any particular

amount over the $16. I think afterwards they did,

after September. But you see the Receiver was ap-

pointed about the 15th of September, if I remember

right, and there were quite a number of cleanups by
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Donnelly after that. In fact, his largest cleanups

were after the Receiver was appointed, with the ex-

ception of a few.

y . Did you ever see the books of Donnelly ?

A. No, sir.

Q. From the Donnelly lay, the $92,000' that you
gave us was also figured at $16 an ounce %

A. Yes, I am almost positive it was $16 an ounce.

Mr. Sullinger always brought it up in figures.

(By Mr. ADAMS.)
Q. What was the royalty on the Humes lay?

A. The Humes lay was 70%

.

Q'. 70^0 to the laymen ? A. Yes.

Q. 707o to the laymen and 30% to the owners?

Mr. MILLER.—I object.

The COURT.—I suppose the lay will show the per-

centage ?

Q. (By Mr. ADAMS.) Do you know where the

lay is that was given to the Humes Brothers ?

A. No.

Q. Did you ever see that lay? A. No.

Q. Where are the Humes Brothers who were
parties to that lay?

A. I don't know. Outside some place, I under-
stand.

The COURT.—The evidence about the percentage

of the lay will be stricken out, as this witness says
he don't know anything about it and never saw it.

Q. Is that the amount they turned in?

A. Yes, 30%.
Mr. ADAMS.—That is all.
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By Mr. MILLER.—This money that was turned

over to Manley, this one-sixth, that was received by

you on Cleary Creek?

A. Yes, I received that from Mr. Sullinger.

Q. Was he an agent of Mr. Manley?

A. Yes, he was an agent of Mr. Manley.

Q. You don't know how he received it and the

amount, whether he received all the gold and sepa-

rated it, and what disposition he made of the rest?

A. Yes, I do, it was separated by the laymen and

Mr. Sullinger on 12 below.

Q. Was it separated by the laymen and divided

up among the different owners?

A. Yes, it was separated and brought up in sepa-

rate pokes, Scott & Dunbar's was together.

Q. Who separated it at the mine and handled it

when it was first washed up in bulk before it was

separated?

A. The laymen and Mr. Sullinger at the mine.

Q. Mr. Manley 's agent? A. Yes.

Mr. MILLER.—That is all.

(By. Mr. ADAM8)
Q Was Mr. Sullinger acting for anybody else as

agent besides Mr. Manley?

A. In the first part of the season he was not, but

afterwards Mr. Dunbar approached him. And he

told me afterwards that he was to receive wages for

his labor representing

—

Q. Who told you that? A. Mr. Sullinger.

Q. He acted finally for all of them, didn't he?
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A. Yes, he finally brought it up to be shipped to

the bank.

Mr. MILLER.—That is all.

Mr. ADAMS.—That is all.

[Testimony of Henry Riley, for Defendants

(Recalled).]

HENRY RILEY, witness for defendants, re-

called, testifies:

Direct Examination.

(By Mr. ADAMS.)

Q. You were in the country when the Humes

Brothers took this lay on 12 below?

A. Yes, sir.

Q. Was that the first lay that was let on this

ground'? A. Yes.

Q. Had there been a shaft put down on that claim

before they went in there with their lay ?

A. Not that I know of. I don't think there was.

I couldn't swear positively to that.

Q. How was that ground considered at that time;

was there any value to it as mining ground; had it

been developed to any extent in that neighborhood'?

Mr. de JOURNEL.—We object to that as irrel-

evant, incompetent and immaterial.

(Objection sustained.)

Q. Do you know what work Humes Brothers did

on that ground in order to prospect it and locate the

pay on it ?

A. They sunk a shaft there where they found this

first pa^.

Q. Do you know what depth that was sunk?
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A. Not accuratel}^, but about 75 or 80' feet.

Q. Did they put any more shafts down?
Mr. MILLER.—We object as immaterial. (Over-

ruled.)

A. Yes, they sunk a second shaft.

Q. (By Mr. ADAMS.) Go on and teU what they
did there.

A. Well, when I went down there first the Humes
boys, that is one of the Humes boys and his partner
were there. They sunk their first shaft where they
found the pay; they then built a cabin, cut wood, and
they had this cabin built when I went down there,
because we stayed in their cabin while we built ours!
They they cut wood while we were cutting wood.
And they got a plant on the upper end of Cleary and
moved it down and set it up, and they thought they
were not in the right place with the first shaft, and it
was only a little prospect shaft, and they went to
work and made a working shaft of it. They started
in and sunk another shaft, sunk that one down, and
when they got down, they found they had no pay
there. Then they went back to the first shaft and
opened that up and made a working shaft of it.

Q. What, if any, plant did they have there, and
how much money was invested?

A. I don't know just the horse-power of that
plant. I guess it was something in the neighbor-
hood of a 16 or 20 horse-power Scotch Marine boiler,
and they had a hoist that I judge was about a 6 to an
8. They worked there that winter, the same winter
we were working there. There were three brothers,
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and they worked there all that winter.

Q. You were familiar with the condition of the

ground at that time and the progress that had been

made towards its development and the cost of work-

ing the ground?

A. Yes, they were pretty expensive then.

Q. What would you say as to a lay upon that

ground where 10% was retained by the laymen, as to

that being more than sufficient to pay the cost of ex-

tracting the gold from that ground?

Mr. DUNDAS.—That is objected to. (Overruled

;

exception.)

A. Well, of course, that was a better percentage

than we had. And at the time we couldn't get the

same percentage for the reason, they said, that at the

time they went down there and took that lay

—

Mr. DUNDAS.—That is objected to as hearsay.

Q. (By Mr. ADAMS.) Who said that?

A. The boys told me that was the reason why they

got 70'% was because

—

Mr. DUNDAS.—That is objected to as hearsay

and

—

The COURT.—Sustained.

Q. (By Mr. ADAMS.) Do you know yourself

what the cost would be, and you can tell the difference

between your lay and their lay ?

A. Of course, you understand that I consider we
have as good a lay, a surer thing, than they had, be-

cause they didn't know when they went down there

what they were going to get, whether they would get

anything.
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Q. Had there been any gold discovered within

half a mile of that on Cleary Creek before that time ?

A. On the fraction, yes, about 1,000 above them;

I am not sure of the distance, but about 1,000 feet

above them they had what they considered good pay

on a fraction.

Q. Go on and state whether you consider that lay

was too much to the layman or not, or whether that

was about the cost of taking out that gold.

Mr. de JOURNEiL.—We object. (Overruled.)

A. No, I wouldn't care about going down there

myself for any less percentage at that time.

Q. Was that unreasonable at that time?

A. No, I don't think it was.

(By Mr. de JOURNEL.)
Q". How much did that ground go to the square

foot in the Humes lay, do you know?

A. I couldn't say.

Q. Do you know at all what some of it went to the

square foot? A. No, I couldn't say.

Q. It was very rich ground, wasn't it?

A. I never panned in it.

Q. You IvDow by being on the ground that it was

rich ground?

A. We understood it was good ground.

Q. $10 to the square foot, some of it ?

A. Less.

Q. Wasn't there a pan of $36 there?

A. Never to my knowledge. Will you ask me to

tell what was the best pan I ever got there ?

Q. Yes. What was the best pan you ever got in
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your lay ? A. About 45 cents.

Q. How much did it go to the square foot ?

A. As I told you, we figured the tunnels we were

driving $3.GO to the foot.

Q. That was right through

—

A. Right through the main part of the pay.

Mr. de JOURNEL.—That is all.

Mr. ADAMS.—That is all.

(Here the further hearing in this matter is ad-

journed until May 18th, 1908, at 9 o'clock A. M.)

May, 18, 1908, 9 A. M.

Hearing resumed.

Mr. de JOURNEL.—Do we understand that the

other side have closed their case 1

Mr. ADAMS.—Do we understand that there is any

question about the fact of there having been leases or

lay papers di'awn up giving the lay to the Humes
Brothers, and that the percentage mentioned was 30

and 70 per cent ?

Mr. de JOURNEL.—We admit there was such a

lease, but not with our consent.

Mr. ADAMS.—You admit it was with your knowl-

edge ?

Mr. de JOURNEL.—We do not admit any knowl-

edge or consent.

[Testimony of D. H. Cascaden, for Defendants.]

D. H. 'OASCADEN, plaintiff, called as a witness

for the defendants, having been sworn, testified

:

Direct Examination.

(By Mr. McGINN.)

Q. You knew the Hirnies were working upon this
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property in October, 1904, and up to June, 1905 ?

A. I didn't know until after he went to work.

Q. When did you first find it out *?

A. I saw him sometime late in September, late in

the fall, saw Humes at work.

Q. September, 1904?

A. I am not sure of the date, but I saw him work-

ing there.

Q. You know he had a lay from Dunbar, Manley,

Scott & Eice and those people?

A. I understood so. I wasn't told so by him.

Q. You built a cabin on the ground that year,

didn 't you ?

A. Late in the fall I did, I think in November.

Q. Was that before or after the Humes Brothers

commenced work? A. It was afterwards.

Q. How long did you continue to live in that

cabin ?

A. I have always lived in it, although I moved it

off the ground.

Q. When did you move it off the ground ?

A. In January, 1905.

Q. When did they commence to work on the

ground ?

A. They commenced before the freeze-up in the

fall sometime.

Q. What work did they do before the freeze-up?

A. I am not sure what they did. They com-

menced a hole and preliminary work getting ready

for work.

Q. Most of the work was done during the winter
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time? A. Yes, I presume so.

Mr. McGinn.—That is all. That is all we have to

offer.

[Testimony of Frank Lawson, for Plaintiff.]

FRANK LAWSON, a witness for the plaintiff,

after being sw^orn, testified as follows

:

Direct Examination.

(By Mr. dc JOUENEL.)
Q. What is your business? A. Miner.

Q. Your full name is Frank Lawson?

A. Tirey Prank Lawson.

Q. How long have you been mining?

A. About 18 years.

Q. Placer mining? A. Yes.

Q. In Alaska most of the time ?

A. Most of the time. Part of the time in Canada.

Q. You have had a thorough experience in placer

mining in Alaska?'

A. I have got what experience a man will get in

18 years.

Q. Are you acquainted with Cleary Creek ?

A. Yes, sir.

Q. Do you know the kind of ground that is

worked there and the depth? A. Yes.

Q. Do you know a claim No. 12 below Discovery

on Cleary Creek ? A. I know where it is.

Q. Do you know what kind of ground it is to

work?

A. Well, I have never been down in the drifts on

12. I have worked below it and above it on the creek

there.
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Q. You worked on 15 and 7 on Cleary Creek?

A. Yes, sir.

Q. What depth were 7 and 15?

Mr. McGinn.—We object to that.

Q. How far is No. 7 from 12?

A. It is about a mile and a half.

Q. And how far is 15 from 12 ?

A. About a mile, hardly a mile.

The COUET.—Objection sustained.

Q. (By Mr. de JOURNEL.) What would you

say is the cost of working such ground as that, as

Cleary Creek ground?

Mr. McGinn.—We object to that.

The COURT.—Of the character of this claim, if

he knows.

Q. (By Mr. de JOURNEL.) Do you know the

character of this claim No. 12?

A. I know the character of the ground along

Cleary Creek. You might say I know the character

of the ground all along Cleary Creek, that is to say,

I have been down in about half of the claims or half

of the drifts on Cleary Creek.

By the COURT.—Is the formation of the ground

there similar all the w^ay along?

A. There is a little difference. Some is a little

harder, more compact. In some places the gravel is

more compact and the bedrock is harder.

Q. Are you so informed that you can say as to the

character of the ground on claim 12 in question ?

A. No, I couldn't say as to the character of the

ground, whether it was hard or loose. I have been in
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the drifts on 11, that is the next ground, or maybe

there is a fraction between them. I have been in the

drifts on 10, 8, 9 and 7.

Q. You say you have been in the drifts on 11 f

A. Yes, sir.

Q'. Is the character of the ground apt to change

between 11 and 12?

A. No, it couldn't change much.

The COURT.—Let him answer.

Q. (By de JOURNEL.) What would such

ground as 11 or 12, if 12 is the same as 11, cost per

square foot for a miner to work with a good size

plant, a large plant, so as to extract the dirt and clean

the gold-dust from the first process f

Mr. McGinn.—We object. This is a hypothetical

question, and it must be based upon the evidence in

the case. While the witness says there shouldn't be

much of a change between 11 and 12, still there might

be.

The COURT.—Objection overruled.

A. Well, that is a question that is awful hard to

answer.

The COURT.—Answer it if you can.

A. One man might w^ork there at one cost, and

another man take the same plant and work it at an

entirely different cost.

Q. (By Mr. de JOURNEL.) I will add to that

question : What would an ordinarily skilled miner

—

we are not supposed to take a man who doesn't know

anything about placer mining—but a good placer

miner in this country, who has had experience and
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wljo has a good size plant?

A. He would work it any way from a dollar to

a dollar and a half per foot.

Q. That is what he would work it for ?

A. I don't think he would work it at any less than

a dollar, and it might cost him a dollar and a half.

It would be according to the difficulties he struck in

working.

Q. Is it dearer or cheaper to work it with a small

plant or a big plant 1

A. That dei3ends. I believe as cheap a way to

work ground as any other is where three or four or

five men go in together and work it themselves with

a small plant, or, if you are going to work a big piece

of ground, if you have got a good man you could work

it all right with a big plant. It is a question. One

man will do one thing and another another, and it

depends a great deal upon your man.

Mr. de JOURNEL.—That is all.

Mr. McGINN.—That is all.

[Testimony of Louis Rhodes, for Plaintiff.]

LOUIS RHODES, witness for plaintife, after be-

ing sworn, testified as follows

:

Direct Examination.

(By Mr. de JOURNEL.)
Q. What is your business? A. Mining.

Q. How long have you been mining?

A. About 20 years.

Q. Placer mining ? A. About 8 or 10 years.

Q. Are you acquainted with, the ground on 12 be-
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low, Cleaiy Creek?

A. I know of the ground, yes, sir.

Q. You have been working on 13 ?

A. Yes, sir, I have.

Q. Is it similar to 12 %

A. That I couldn't say. I was never down in 12

at all.

Q. Do you know approximately what kind of

ground it is?

A. Approximately, yes, sir.

Q. What would it cost to work ground of that

kind, to the best of your knowledge?

Q. (By the COURT.) Do you know anything

about the ground in this claim in question ?

A. I never was under ground in 12 at all.

Q. How far is 13 from 12?

A. There is a little fraction between that runs up

toa V.

Q. (By Mr. McGINN.) Do you know the char-

acter of the ground on 12, and the value of the

ground on 12, and that it is entirely different from

13?

A. That I couldn't say. I know they had a little

richer ground than I had on 13, at least they said

they had it. That is all I know about it.

Q. The ground may have been entirely different,

one easier to work and one harder to work.

A. Not necessarily so, but it might have been.

Q. There are sudden changes in the paystreak,

and sudden changes in bedrock too.

A. Yes, there are sudden changes in bedrock, but
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I couldn't say it was so there.

Mr. McGinn.—We do not think he is competent

and we object to his testifying.

Mr. de JOURNEL.—Then we withdraw the wit-

ness. It is within their knowledge, not ours.

[Testimony of D. H. Cascaden, Plaintiff (Recalled).]

D. H. CASCADEN, recalled for plaintiff, testi-

fied:

Direct Examination.

(ByMr.de JOUENEL.)
Q. How long have you been mining ?

A. About 8 years.

Q. You are informed as to the ground on 12
"?

A. Yes.

Q. You are the owner of 13?

A. Yes, sir.

Q. Have you got any knowledge of the cost of

working that claim 12, from your experience as a

miner, and from the material composing the claim,

and from your actual observation of the ground*?

A. I have got a very fair idea, yes.

Q. You heard what the witness Laughton swore

about the cost of working this ground ?

A. Yes, sir.

Q. What have you got to say if anything, in re-

sponse to that?

A. Well, I think his estimate was very fair for

the way he works ground ; 66 or 70 cents to the foot

I believe he said.

Q. He didn't say that. He said 65 or 70 per

cent, and his estimate of the ground was $1.25 to the
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foot. I am quoting the testimony correctly, am I

not?

Mr. ADAMS.—I object to the attorney testifying.

Q. (By Mr. de JOURNEL.) Do you remember

what Mr. Laughton testified to ?

A. Yes, since you mentioned it.

Q. That the ground would go how much to the

foot?

A. $1.25 to the foot averaging it clear through.

Q. And it would cost w^hat percentage to work it

out? A. 65 or 70 per cent.

Q. What would you say as to his estimate of that ?

A. I think he is liable to favor himself. He is

interested there and liable to an injunction. But I

should say 65 or 70 cents is a fair estimate of the

cost.

Q. 65 or 70 cents upon

—

A. Per foot.

Q. What did you mean when you said "accord-

ing to the way he is working it"? Explain that.

A. Well, they have undertaken to work it for

three years and have put in a great deal of time when
they were not working, and they have not uncovered

a great many feet of bedrock in that time. And,

while they want to make wages for their time put in

on the ground, he would be liable to estimate it, not

on accomit of the amount of ground mined but really

on account of his lost time there.

Q. Would that estimate that you gave of 65 or 70

cents to the foot be your estimate of the cost of work-
ing the groimd on the w^hole claim?

A. Yes, with one plant going on there and work-
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tng continually would work it much cheaper than by

three or four rigs, and would not put in so much

time and would work it on a larger scale and more

economically.

Q. Do you think from 65 to 70 cents a foot would

be a fair estimate for working the Donnelly and

Humes ground?

A. I think it would be fair enough, yes, sir.

Q. That would be your estimate of w^orking the

whole of the claim?

A. The working of the claim, yes, sir.

Q. You heard what Mr. Brelle testified to as the

gross output of the Humes and Donnelly lays prior

to the aiDpointment of the Receiver? A. Yes.

Q. How do his figures agree with your figures ?

Mr. McGinn.—We object to that. This witness

testified about that in his direct examination, that he

didn't know anything about it, that it was all hear-

say with him. (Overruled.)

A. I think as near as I can figure it, from what

they told me.

Q. It is correct, is it ? A. Yes, sir.

Q. (Also by Mr. de JOURNEL.) What do you

say as to the rest of the output upon which your tes-

timony was given ? How much did they inform you

that they had taken out of the whole claim including

that?

Mr. McGINN.—Who informed him?

Mr. de JOUHNEL.—These defendants. Have

you got any figures of what they took out gross out of

the claim?
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A. Only from what I saw on the records and what

they told me ; the records of their royalties paid into

the Receiver.

Q. And what they told you? A. Yes, sir.

Q. (By the COURT.) Who told you what they

took out?

A. Mr. Brelle, and I believe Mr. Bonnifield told

me how much they had, once or twice, in royalties.

Q. (By Mr. de JOURNEL.) What was the

gross output?

Mr. McGinn.—We object to that.

The COURT.—It is a matter of computation.

A. I figure from the percentage of the royalties

on the ground that it was about $380,000.

Q. Including all? A. Including all.

Mr. de JOURNEL.—That is all.

Cross-examination.

(By Mr. McGINN.)

Q. You say that 65 or 70 cents would be a fair

amount to pay to anybody for working that ground,

to the square foot of bedrock?

A. I figure that as the cost, that would be the cost.

Q. Do you know of any mine on Cleary Creek

having been worked that cheap ?

A. I have had some that has been worked cheaper

than that.

Q. You heard what Mr. Lawson testified to ?

A. Yes, sir.

Mr. McGINN.—That is all.

Mr. de JOURNEL.—That is all.
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SAMUEL A. BONNIFIELD, recalled, on behalf

of plaintiff, testified as follows

:

Direct Examination.

(By Mr. de JOURNEL.)
Q. You filed a report the other day, did you not *?

A. Yes, sir.

Mr. de JOURNEL.—I would ask the clerk if Mr.

Alexander has sent that computation he was to send.

The CLERK.—I have not seen it.

Mr. de JOURNEL.—Has he sent it to the defend-

ants?

Mr. McGinn.—I have not seen it.

Q. (By Mr. de JOURNEL.) That is your re-

port? (Handing paper to wit.) A. Yes, sir.

Q. It shows a balance December 19, 1906. By
cash from Clem Alexander, trustee, $30,733.79?

A. Yes, sir.

Q. That is your first entry? A. Yes, sir.

Q'. Did you file another report? (Handing an-

other paper to witness.) Is that your statement ? It

is made by your bank ? A. Yes, sir.

Q. How is it that it shows a balance of $38,553.79,

and the balance carried over on your statement is

only $30,000?

A. I don't remember now just how it is, but there

was something that was reserved out of that as a fee

for Clem Alexander. That might make up this. I

don't know.

Q. Reserved by whom?
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A. I think it was from your instructions.

Q. No, sir. Did I ever consent to Clem Alexander

being paid?' A. No, it was Mr. Heilig.

Mr. HEILIG.—I can explain that at the proper

time.

A. (Continuing.) I am not right sure that that

is what that is, but I think that is what it is ; I would

have to have the bookkeeper.

The COURT.—A discrepancy of $3,000?

Mr. de JOUENEL.—Yes, sir. Or in other words

they have assumed to pay Mr. Alexander, Mr. Heilig

says it is all right.

Mr. HEILIG.—I said I could explain when the

time comes, just how this is.

Q. (By Mr. de JOUENEL.) I would like to

have it in this piece of paper here.

WITNESS.—I couldn't explain it at all without

seeing Mr. Bruning and the bookkeeper about it.

This is Mr. Bruning 's statement.

Q. (By Mr. de JOUENEL.) I see that all that

gold-dust you had is credited at $17.30

.

A. Yes, that is right.

Q. How is it that you credit it at $17.10 under

your statement?

A. This is a different time here.

Q. But for the gold-dust that you got up to

December 12, 1906, you gave credit to that claim for

gold-dust, for $33,000 of gold-dust, at $17.30. Since

then you have got twenty and some thousand dollars

which you only credited at $17.10 since you were Ee-

ceiver. Explain that. Is the gold-dust worth less
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now than it was then ?

A. This first amount was I think, most of that

had been through the fire. It was left for safekeep-

ing, it was not to be sold, but was left for safekeeping.

And after going through the fire it was mixed in with

the other dust, and we bought it at a certain price—

I

don't remember what the price was. That j)robably

has something to do with that. • My impression was

that the first purchases were at a less price than later.

Q. Your statement shows it at $17.30 ?

A. Yes.

Q. Didn't you pay $17.30 for that gold-dust

?

A. No, my recollection is that we bought consid-

erable of it at $17.10, but that was the first.

Q. What do you mean by the first ?

A. I mean that that was the first dust that we

got.

Q. Isn't that all the dust that you got?

A. Yes. That is the way his statement apj^ears

here. I don't understand it myself, not exactly, with-

out consulting with Mr. Bruning.

Q. What is the assay value of that dust?

A. Of course we have made different charges at

different times. Our charge the first year was 4%.

That is what we aimed to charge. At that I think it

would go in the neighborhood of $17.00 at 4%, 4%
taken off.

Q. That is net, with the 4% taken off, it would

amount to $17 ? A. Yes, about $17, I think.

Q. With the 4:% it would be 4% more?

A. 4% more, yes.
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Q. Do you know what you are paying now for

gold-dust of that description from that claim!

A. Well we aim to charge 2% per cent, give the

assay value less 2% per cent.

Q. Do you know how much that would bring it

to?

Mr. McGinn.—We object, if at the time these

people received the fair reasonable market value for

the gold-dust.

Mr. de JOURNEL.—We fully agree with that.

(Argument.)

A. I believe there is some misstatement in the

price. My recollection is that the first was at $17.10,

and I never knew we paid $17.30 until this matter

came up a few days ago.

Q. (By the COURT.) It is not within your

knowledge but the bookkeeper's?!

A. Yes, it appears to me that there has been a

mistake made there.

Mr. de JOURNEL.—In regard to that $3,000, it is

not shown there anyway.

Mr. McGinn.—I think Mr. Bonnifield can explain

that if he gets the bookkeeper here. That account

shows correctly the amoimt he received.

The COURT.—Mr. Heilig can explain that, he

says.

Mr. HEILIG.—Here is the bank statement which

shows $33,553.79, made December 12, 1906. Here is

the statement prepared by Mr. de Journel. He pre-

pared Mr. Alexander's affidavit which was not sworn

to, on the 13th day of December, also a statement of
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Ms cleanups. Mr. Alexander came to us after that
and complained of the fact that they had discharged
him and had not even paid him the expenses he had
incurred in buying pokes for the dust. We investi-

gated the matter, and decided that he was entitled to

compensation. Therefore we asked the Court to

modify the order that had been made without Mr.
Alexander's knowledge or consent, ordering that he
turn over to Mr. Bonnifield $33,553.79. We im-
mediately came in with this petition on the 18th of
December, asking the Court to modify that order by
deducting $2,820 from it for his compensation and
expenses, and that the amount which he was directed
to pay over to Mr. Bonnifield be reduced to $30,-

733.70. That is the amount there, isn't it, Mr.
Bonnifield ?

WITNESS.—The exact amount.

Mr. HEILIG.—Mr. Alexander was going out of
the country at that time, and I directed Mr. Alex-
ander to give Mr. Bonnifield a check for $30,733.79,
which he did. That was all Mr. Bonnifield received,
Mr. Alexander also made a check payable to the order
of Mr. Bonnifield for $2,820, which I still have. The
Court understands that the total amount of $33,-

538.79 was on deposit in Mr. Bonnifield 's bank to the
credit of Mr. Alexander, and he turned over to Mr.
Bonnifield $30,733.79, and retained the balance which
was on deposit in the bank. The Court issued an
order for a hearing, and left, and the matter re-

mained in abeyance.

(Examination resumed.)
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Q. (By Mr. de JOURNEL.) Mr. Bonnifield,

you were the Receiver of this property?

A. Yes, sir.

Q. Do you know what part of this money that you

have there as royalty comes out of the lays at 40%,

30% or 207o ? A. No, sir.

Q. You can't infonn the Court now about any of

these entries'? June 10, deposit 155.67 ounces at

$17.10, $2,661.95. You don't know whether it was

40, 30 or 20 per cenf?

A. No, I don't know whether there was one or

more lays included in that.

Q. So all you know^, it may all have come out of

the twenty per cent lay?

A. So far as I know, yes.

Q. So that, if it came out of the 20% lay, that

$48,000 would be 20% of the gold gross.

Mr. McGINN.—That is merely an argument.

The COURT.—Let him answer.

A. That was simply turned in as royalty.

Q. (By Mr. de JOURNEL.) So that $48,355.36

might, for all you know, represent only twenty per

cent of the gross output of the claim?

A. It might so far as I know.

Mr. de JOURNEL.—That is all.

Cross-examination.

(By McGINN.)

Q. Do you remember the time this gold-dust was

bought by the First National Bank from Alexander?

A. Yes, sir.

Q. What month was that of 1906?
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A. According to this statement it is December

19tli. I couldn't tell wliat the date was only by the

statement.

Q. (By the COUET.) You left this matter all

toj^our bookkeeper in the bank?

A. Yes, sir.

Mr. McGINN.—I want to show that at this par-

ticular time there has been competition between the

banks at the time this $33,000 was sold. Mr. de

Journel came to me and said :
" I don 't think we will

ever get such a price for gold-dust again."

WITNESS.—Mr. Hutchinson may be able to ex-

plain this. Mr. Bruning made out this statement,

but he is on Cleary. If Mr. Hutchinson cannot ex-

plain it, Mr. Bruning can.

Q. (By Mr. McGINN.) You don't know much
about it ? A. No.

Mr. McGinn.—That is all.

Mr. de JOURNEL.—That is all. But I want to

introduce this as an exhibit, $38,553.79.

Mr. HEILIG.—The Court understands that Mr.

Bonnifield as Receiver is an entirely different person

than the First National Bank, a corporation. This is

a statement made by the First National Bank in ac-

count with Clement Alexander as trustee. When Mr.

Alexander ceased to be trustee he turned over to the

new trustee some $30,000, and in his own credit re-

tained the balance subject to the orders of the Court.

The COURT.—I understand.

Mr. de JOURNEL.—That is all.

Mr. McGINN.—That is all. But where is Mr.
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Alexander's statement? That ought to be here.

Mr. de JOURNEL.—We cannot do anything to

Mr. Alexander if he doesn 't find it.

Mr. McGinn.—How can we proceed without a

statement from Mr. Alexander?

Mr. de JOURNEL.—We can agree upon the state-

ment at any time that it is introduced.

Mr. McGrlNN.—That is all right, so long as it may

be introduced.

Mr. de JOURNEL.—The statement that is here on

file is a copy of it, but it was not sworn to ; that is all.

[Testimony of George Hutchinson, for Plaintiff.]

GEORGE HUTCHINSON, witness for plaintiff,

after being sworn, testified as follows

:

Direct Examination.

(By Mr. de JOURNEL.)
Q. I show you a statement alleged to be made by

your bank. It is in Mr. Bruning's writing, is it not?

A. Yes.

Q. You are the accountant of the First National

Bank, are you not?

A. Yes, sir, the general accountant. I have noth-

ing to do with the individual deposits.

Q. Do you know^' what was the price of gold-dust

paid in 1906 for gold-dust coming from 12 below,

Cleary Creek, first tier, right limit ?

A. As near as I can remember now without look-

ing it up, $17.30 I think was the price, but I would

have to look it up first to be sure.

Q. How can you look it up ?
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A. From the records.

Mr. de JOURNEL.—Would the Court consent to
these gentlemen going over with this file and looking
it up in their records ?

The COURT.—He can give all the testimony he
wants to now, and look it up afterwards and correct
it if he is not correct.

Q. (By de JOURNEL.) $17.30 was what was
paid for that dust at that time ? A. Yes, sir.

Q. Can you explain how the difference arose of
that $17.10 here?

A. No, I cannot. I would have to look it up. I
wouldn't say without looking up the records as to
the price at that time.

Q. That was in 1907? A. Yes.

Q. Was the price of gold-dust in 1907 less from
the same claim than it was in 1906 ?

A. Well, I couldn't answer that. If you want
to know any particular claim that we bought gold-
dust from at that time I would have to look it up.

Q. I see that you allow there in your statement
of 1906 for $33,000 of dust at $17.30; and next, since
then, for $20,000 more you are paying $17.10. Can
you give us any explanation of that?
A. No, I can 't here.

Q. You don't know the value of that dust from
12 below Cleary?

A. If you want to know the price of any dust
from any particular claim, I wiD look the matter up
and see what was paid.

Q. (By the COURT.) Does that sheet show the
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correct value of that gold-dust at that time!

Mr. de JOURNEL.—The new sheet or the old

sheet?

The COURT.—The one you were inquiring about,

$17.10.

WITNESS.—That was undoubtedly the price of

the gold-dust at that time.

Q. (By the COURT. ) The market value %

A. The market value.

Q. And where it shows $17.30 was that the mar-

ket value at that time ? A. Yes, sir.

Q. (By de JOURNEL.) When it shows $17.30

in 1906 you used to deduct 4:% for handling it, that

was the rate of your bank then; and yet it shows

$17.30.

A. I believe the rate of 4% off the assay value.

Q. In 1907 it was only 21/2 per cent, that is 20

cents less an ounce. That is correct, isn't it?

A. Yes.

Q. Can you look it up and tell us about it %

A. If you will give me a statement of exactly

what you want.

Mr. de JOURNEL.—I am willing that he take

that over, if counsel has no objection.

Mr. McGinn.—^We have no objection.

The COURT.—That is all.

Cross-examination.

(By Mr. McGinn.)

Q. The account at that time shows the reasonable

market value of that gold-dust at that time?

A. Yes, sir.
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Q. You paid just as mucli for this No. 12 gold-

dust as you did for gold-dust from any other claim

on Cleary Creek ?

A. Just the same as far as I know.

Q. You didn't make any difference as to any par-

ticular claim the gold-dust came from. You fixed

a value upon it, applied the same rule as to value as

you did on any other claim?

A. You mean as far as customers are concerned?

Q. Yes. A. All the same.

Q. Don't you know that about August and Sep-

tember, 1906, there was keen competition here be-

tween the banks ? A. There was, yes.

Q. Don't you know that some of the banks at

some of those times really paid more for gold-dust

than it was worth ?

Mr. de JOURNEL.—We object as leading. (Sus-

tained.)

Q. (By Mr. McGINN.) What was the result of

that competition that you say existed between the

banks?

A. The price of dust in 1906 from some claims

was higher than it was in 1907 from the same claim.

Q. Why?
A. On account of the competition.

Mr. McGinn.—That is all.

Eedirect Examination.

(ByMr. de JOURNEL.)
Q. Have you got the actual dust reiDresented by

that statement there ?

The COURT.—Mr. Bonnifield is responsible for
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that dust to this court, wliether it is still iu dust or

whether it lias been converted into money, and I

wouldn 't go into that. If he gives its value, that will

he sufficient.

Mr. de JOUKNAL.—That is all.

Mr. McGinn.—That is all.

[Defendants' Exhibit **A."]

Agreement [David H. Cascaden to Henry Riley et al.

—October, 1904].

THIS INDENTURE made the day of Octo-

ber, 1904, between David H. Cascaden, of Fairbanks

Mining District, Alaska, the party of the first part,

and Henry Riley, M. A. O'Malley, and W. M. Don-

nelly, of the same mining district, the parties of the

second part,

WITNESSETH: That, whereas an action at law

has been commenced and is now pending in the Dis-

trict Court of the United States for the district of

Alaska, third division, wherein David H. Cascaden,

the party of the first part herein, is plaintiff, and

Julian W. Bennett, F. G. Manley, A. C. Rice, Fred

Dunbar, and Charles Scott are defendants

;

And whereas said action among other things re-

lates to and involves the title to that certain mining

property described as follows, to wit: The upper or

upstream one-lialf (i/>) of side claim number twelve

b (12b) below discovery in the first tier of side

claims on the right limit of Cleary creek, said claim

number twelve b adjoining side claim number thir-

teen below discovery, first tier, on the right limit of

said Cleary creek, and lying on the upstream side of
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said claim number thirteen

;

And whereas the said Manley, Eice, Dunbar, and

Scott have executed an agreement of lease wherein

and whereby said premises are leased or purported

to be leased for the term of three years, commencing

on the 20th day of October, 1904, and ending at noon

on the 20th day of October, 1907;

And whereas by the terms of said contract of lease

the parties of the second part are to have and retain

sixty per centum (60%) of all gold, minerals, and

precious metals hj them taken or extracted from

said premises

;

NOW, THEEEFOBE, for and in consideration of

the sum of one dollar, lawful money of the United

States of America, to him in hand paid by the parties

of the second part, the receipt whereof is hereby

acknowledged, and in consideration of said parties

of the second part undertaking so to extract the gold,

minerals, and precious metals from said premises,

so that the person or persons entitled thereto, as may
be detei-mined in said action at law, may have the

benefit thereof, the party of the first part covenants

and agrees to and with the parties of the second part

not in said action at law or in any other action at law

or in equity, to apply for an order enjoining said

parties of the second part from working said prem-

ises as in said contract of lease or purported contract

of lease provided.

But nothing in this agreement contained shall be

construed as recognizing the right, or any right, in

said Eice, Manley, Dunbar, and Scott to execute said

contract of lease, or to said premises or to any part
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thereof; but said action, or any other action to be

commenced and involving the title to said premises

shall be tried as if said lease or purported lease and

these presents had not been made and executed, save

and except as hereinbefore provided.

And if in said action or in any other action involv-

ing the title to said premises, the party of the first

part shall, on final judgment or decree, be adjudged

or decreed the owner of said premises or of any part

thereof or of any interest therein, then and in that

event, the party of the first part covenants and agrees

to and with the parties of the second part to make and

execute a lease to and of said premises or of such

part or interest thereon or therein as to said party

of the first part shall be so awarded, to the parties of

the second part for a term ending or said 20th day of

October, 1907, at noon, such lease to contain the same

covenants and conditions and agreements as said

contract of lease or purported contract of lease

herein referred to.

IN WITNESS WHEREOF the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

B. H. CAiSCADEN. [Seal]

Signed, sealed and delivered in the presence of

LOUIS K. PRATT.
ROY V. NYE.

United States of America,

District of Alaska,

Third Judicial Division,—ss.

This is to certify that on the day of October,

1904, before me, a notary public in and for the Dis-
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trict of Alaska, duly commissioned and sworn, per-

sonally, came David H. Cascaden, to me known to be

the individual mentioned in and wlio executed the

foregoing instrument, and acknowledged to me that

he signed and sealed the same freely and voluntarily

for the uses and purposes therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Notarial Seal] LOUIS K. PRATT,
Notary Public.

[Endorsed] : "165. In the District Court, Terri-

tory of Alaska, Third Division. Cascaden vs. Dun-

bar. Defendants' Exhibit "A." Filed in Open

•Court May 13, 1908. O. A. Wells, Clerk Dist. Court,

Ter. Alaska, 3d Div. By E. A. Henderson, Deputy."

[Defendants' Exhibit "B"—Letters—Miller, West

& de Journel to Mr. Alexander.]

Fairbanks, Alaska, May 28, 1906.

Mr. Alexander,

Cleary City, Alaska.

Dear Sir:

In regard to your receivership on No. 12 below,

Cleary Creek, first tier, v;e are desirous of keeping

tract of the clean-ups and having a representative on

the ground to better enable us to present the matters

to the court, and we think it would be well, and per-

haps much better for you and all concerned to have

the parties in interest present at the clean-ups, and

if you will kindly notify Mr. D. A. Cascaden, in time

to enable him to be present, it will be a protection to

you, and avoid any complications that might, and

usually grow out of such transaction.
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We are satisfied with your management of the

affairs of the claim in every particular, and hope you

will not think we are forward in asking you to have

Mr. Cascaden present at the clean-ups.

Any time you are in Fairbanks, will you kindly

call around, as we may wish to advise with you about

the claim, and if we can be of any service to you,

kindly let us know.

Very respectfully yours,

MILLER, WEST & de JOUENEL.

MILLER, WEST & de JOURNEL,
Lawyers.

Fairbanks, Alaska.

Fairbanks, Alaska, July 11, 1906.

Mr. C. Alexander,

No. 12 Below, Cleary Creek.

Dear Sir:

We have investigated, as far as possible, in regard

to the matter you telephoned us about concerning

the receivership on number twelve below Cleary

creek, first tier, and right limit, and we do not find

any complications or difficulties for you or anyone

concerned in connection with the deposits made in

the bank, or at all.

Your services and attention in the interests of the

parties we represent appear entirely satisfactory to

us and there will not be, we think, any complications

growing out of the gold dust from said claim de-

posited in the First National Bank prior to the fire.

I had quite an interview with Mr. Bonnafield, and he

corroborated everything you said to me over the
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phone and expressed a willingness to allow the value

and assay of the gold on that claim to as the measure

of the value of the gold dust melted and mingled with

the other gold dust in the bank at the time of the fire,

and this seems entirely satisfactory to us and have

no doubt you will be satisfied to abide by the same

rule. Therefore, as above stated, I think we will

have no difficulty. I failed to get the exact state-

ment from the bank of the amount of the dust before

the fire, but there will be no trouble about that as it is

known to them and to 3^ou and they admitted sub-

stantially the same quantity of dust as you claimed.

I was in some doubt after having talked with you

over the phone as to whether you are depositing all

of the royalties in the bank or only one-half claimed

by Cascaden ; but I presume that you are depositing

all of the royalties in the bank subject to the order of

the court. The laymen on the claim whom you now
represent, previous to. your appointment, paid all of

the royalties to the defendants, amounting to a great

many thousand dollars and we asked for a receiver

on that account and to protect the subject matter of

the litigation pending an appeal, and thinking that

all the royalties taken from the ground after your

appointment would not any more than make us

whole, if that, on the royalties paid to the defend-

ants prior to your appointment. Therefore you see

the necessity of paying all of the royalties into court

;

besides the order of the court requires it, and we have

no doubt you have acted on that theory but we have

thought that we would mention this matter to you

to apprice you of your rights and your duty.
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If there is anything we can do for you or any ad-

vise we can give you we will be glad to serve you.

Very truly yours,

MILLER, WEST & de JOURNEL.

[Endorsed] : Original. No. 165. In the District

Court for the Territory of Alaska, Third Division.

Cascaden, Plaintiff, vs. Dunbar et al.. Defendant.

Two Letters. Filed in the District Court Territory

of Alaska, 3d Division. Apr. 20, 1908. O. A.

Wells, Clerk. By E. A. Henderson Deputy. Mc-

Ginn & Sullivan, Attorneys for defs. Fairbanks,

Alaska. 165. In the District Court, Territory of

Alaska, Third Division. Cascaden vs. Dunbar.

Defendants' Exhibit "BL" Filed in Open Court

May 13, 1908. O. A. Wells, Clerk. Dist. Court.

Ter. Alaska, 3d Div. By E. A. Henderson, Deputy.

Telegram [Hon. Silas H. Reid to Oscar A. Wells].

(Telegram.)

Rapids May 22, 1908.

Oscar A. Wells,

Clerk of the Court,

Fairbanks, Alaska.

In case number one six five, Cascaden v. Dunbat

it is ordered that S. A. Bonnifield pay over to the

clerk all the gold-dust received by him as receiver

in said cause or its value if he have not the gold-dust

in the sum of fifty-one thousand six hundred seventy-

five and thirty-six one hundredths dollars.

SILAS H. REID,
Judge.

Filed May 22, 1908. O. A. Wells, Clerk, U. S.

Court, Third Division Alaska.
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[Title of Court and Cause.]

Protest [and Claim].

Comes now Samuel A. Bounifielcl and pursuant to

the order of the Court made and filed in the above-

entitled cause and under protest upon the grounds

hereinafter set forth turns in to the clerk of the

court the sum of $51,675.36, being the value of the

amount of gold-dust received by him as royalties

from that part of the property in controversy in this

action known as No. 12a below discovery on Cleary

Creek; and the said S. A. Bonnifield hereby states

that said transfer of said money is not made by him

voluntarity, but only in obedience to the order of the

Court and in compliance therewith; and he now
makes the following claim to a portion of said fund

for the reason of showing that the plaintiff in this

action is not entitled to more than one-half thereof;

1st. That the judgment and decree of the above

entitled cause entered on the 5th day of August, 1905,

decreed and adjudged that the plaintiff, Cascaden,

was the owner and entitled to the possession of an

undivided one-third interest in and to placer mining

claim known and described as No. 12a below discov-

ery on Cleary Creek on the right limit and first tier

thereof, reference to which said decree is hereby

made for the purpose of sustaining this allegation.

2d. That upon the 13th day of April, 1905, an

appeal and cross appeal were taken from said judg-

ment to the Circuit Court of Appeals for the Ninth

Circuit where, upon the day of November, 1907,

said judgment was reversed, and a mandate issued
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directing this Court to award to the plaintiff, Cas-

caden, an undivided one-half interest in and to said

No. 12a below discovery and other properties therein

mentioned, and his proportion of the proceeds

thereof, if any.

3d. That from said judgment of the Circuit Court

of Appeals a petition by a writ of certiorari to the

Supreme Court of the United States has been applied

for, the same having been heard upon the 25th day of

May, 1908, and being now undetermined.

4th. That upon the 15th day of September, 1905,

this Court made and entered an order that until fur-

ther order in the premises and upon the plaintiff

executing a good and sufficient bond in the sum of

Five Thousand Dollars conditioned that said plain-

tiff would pay to the defendants such damages and

they might sustain by reason of this injunction, if

the Court should finally decide that the plaintiff is

not entitled thereto, that a suitable and proper per-

son might be selected by agreement and stipulation

of the plaintiff and defendants to receive the rents,

royalties, gold and gold-dust and proceeds of said

mining claim pending the further litigation thereof

to be held subject to the order of this Court ; and that

in the event that such plaintiff and defendants failed

to agree upon the selection of some good and reliable

person to receive the rents, profits, gold and gold-

dust royalties and incom^e accruing from said prop-

erty, that then the defendants above named, their

agents, servants, lessees and employees were to be

enjoined from further working upon said property

or extracting gold and gold-dust therefrom.
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5th. That after such order was entered the plain-

tiff and defendants agreed that mining operations

should be carried on upon said property, and that J.

Donnelly, one of the lessees of the defendants upon

said property, should take and hold said gold-dust

until the further order of the Court; which was ac-

cordingly done.

6th. That thereafter, and in the month of Octo-

ber, 1905, the said Donnelly desired to leave the Dis-

trict of Alaska, and the plaintiff and defendants

agreed upon Clem Alexander as the person to act as

trustee to take and hold said gold-dust, and said

Alexander served in such capacity until the 15th

day of December, 1906, when upon application of

plaintiff' and defendants this Court made an order

discharging the said Alexander from said position

of trust, and upon the stipulation and agreement of

the parties, S. A. Bonnifield was designated as the

person to receive such gold-dust as might be taken

from said property, and received at that time from

said Clem Alexander the sum of $33,533.79. That

said Alexander at said time failed to turn over to

the said S. A. Bonnifield the smn of $2,820.00 but

has this day by check transferred the same to S. A.

Bonnifield, and the said S. A. Bonnifield has now
in his possession, as trustee, the sum of $51,-

675.36/100 being the total amount of the value of the

gold-dust that has been received by him and his pre-

decessors from said property.

7th. That upon the day of
, the de-

fendant, Charles Scott, sold, transferred and set

over to the defendant Dunbar all of his right, title,
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and interest in and to said claim No. 12a below dis-

covery. That npon the 20th day of August, 1906,

G. F. Dunbar to secure a note for the sum of Thirty

Thousand Dollars made and executed in favor of E.

T. Barnette by G. F. Dunbar and J. C. Kellum,

executed and delivered to the said E. T. Barnette a

mortgage on all of his right, title, and interest in

and to No. 12a below discovery, right limit of Cleary

Creek, and also upon said date assigned to E. T.

Barnette all of his right, title, and interest in and to

three pokes of gold-dust then on deposit with the

First National Bank of Fairbanks, Alaska. Said

three pokes of gold-dust being described as follows

:

1-218.07 ounces; 1-380.90 ounces; 1-615.54 ounces;

said gold-dust at said time being held according to

the agreement of plaintiff and defendants by Clem

Alexander as trustee pending the further order of

this Court, which said mortgage by the said Dunbar

to the said E. T. Barnette and said assignment of

gold-dust from said Dunbar to E. T. Barnette were

subsequently on the 19th day of September, 1906,

duly sold, transferred and assigned for a valuable

consideration to S. A. Bonnifield, and said S. A.

Bonnifield is now the owner and holder of said note

and mortgage, and of said assignment, and is entitled

to the said gold and gold-dust so on deposit with him.

8th. That subsequently S. A. Bonnitield loaned to

the said G. F. Dunbar the sum of $10,320,000, which

said sum became due and payable upon the 19th day

of May, 1907; and for the purpose of paying said

note, the said Dunbar did thereafter by an assign-

ment in writing transfer to the said S. A. Bonnifield
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all of his rigM, title, and interest in and to the gold

and gold-dust so in possession of said S. A. Bonni-

field as hereinbefore set forth and all that should sub-

sequently come into his possession by virtue of said

trust.

9th. That on the first day of July, 1907, the de-

fendant A. C. Eice for a valuable consideration

assigned, transferred and set over unto S. A. Bonni-

field all of his right, title, and interest in and to said

gold and gold-dust held by the said S. A. Bonnifield,

as trustee, in this action, which assignment was in

writing duly signed and is now in the possession of

said S. A. Bonnifield, and on the same date the said

A. C. Eice for a valuable consideration sold, assigned,

transferred and set over unto the said S. A. Bonni-

field all of his right, title, and interest in and to said

placer mining claim No. 12a below discovery, first

tier, right limit of Cleary Creek. That by virtue

of said assignment and conveyance the said S. A.

Bonnifield became and is the owner of an undivided

one-sixth interest in and to said No. 12a below dis-

covery on Cleary Creek, and one-sixth of all the gold

and gold-dust now in his possession as trustee.

10th. That during all the times herein mentioned

the defendant Frank Manley was the owner of an

undivided one-sixth interest in and to placer mining

claim No. 12a below discovery, first tier, right limit

of Cleary Creek ; and upon the 12th day of Decem-

ber, 1907, the said Manley being indebted to S. A.

Bonnifield by overdraft directed S. A. Bonnifield to

apply one-sixth of the amount held by him, as trustee,

to his account, to reduce said overdraft and said
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amount was at said time transferred to the said ac-

count of said Manley for said purpose, said amount

being the sum of $8,072.56.

11th. That during all the times herein mentioned

tlie plaintiff, Cascaden, had no right, claim or lien

in, upon or to said gold or gold-dust so assigned and

transferred to the said S. A. Bonnifield, nor did he

have an}" right, claim or lien in, upon or to any of the

right, title and interest of any of the defendants to

claim No. 12a below discovery, first tier, right limit

of Cleary Creek; nor was there anything of record

to apprise the said S. A. Bonnifield, or any other

person, that the plaintiff herein claimed any right

to more than one-half of the gold-dust that was being

mined from said property, or to more than one-half

of the said placer mining claim.

12th. That said S. A. Bonnifield is advised by his

attorneys that the claim of the plaintiff in and to the

moneys now held by him' cannot, in any event, exceed

one-half thereof, and that he, Bbnnifield, is entitled

to retain the balance of said amount, to wit: one-

half thereof. But that the said 8. A. Bonnifield de-

siring in all respects to abide by the orders of this

Honorable Court, but without waiving any of his

rights in and to his claim to said money, and under

protest so as not to subject himself to punishment

for contempt of court, hereby turns in said sum to the

Clerk of the court, and asks that the Court as soon

as the same can be heard make an order directing the

clerk of this court to refund to him one-half of the

money so paid.

SAMUEL A. BONNIFIELD.
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Filed June 25, 1909. O. A. Wells, Clerk. By Al.

McDonald, Deputy.

[Title of Court and Cause.]

Findings of Fact and Conclusions of Law [Filed

March 19, 1909].

This cause came on regularly for hearing before

the Court upon the motion heretofore filed by the

plaintiff in the above-entitled action, to execute the

mandate of the United States Circuit Court of Ap-

peals for the Ninth Circuit in said cause, which said

mandate is now on file with the clerk of said court

in said action, and for an accounting thereunder, in

pursuance to and in accordance with the directions

of said mandate; said plaintiff appearing by his

attorneys, H. F. Miller, F. de Journel, and F. W.
Dundas, and the said defendants by their attorneys,

McGinn & Sullivan, W. H. Adams, Condon & Hess,

James Wickersham, and Claypool, Kellum & Cowles

;

and the Court having heard the proofs of the respec-

tive parties, and that after considering the same and

the evidence and testimony adduced on said motion

and accounting, and the records and papers in said

cause, and having considered the opinion and decision

of the said United States Circuit Court of Appeals in

said action, and the mandate of said Appellate Court,

which said mandate is now of record in this court and

cause, and having heard the argument of counsel,

and the cause having been submitted to the Court for

its decision, the court makes and finds the following

findings of fact and conclusions of law, to wit

:
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Findings of Fact [Filed March 19, 1909].

I.

This suit, numbered 165, in which David Cascaden

is tho plaintiff, and George F. Dunbar, Charles Scott,

J. Bennett, F. G. Manley and A. C. Eice are the de-

fendants, was commenced in this court on the

day of July, 1904, for an undivided one-half (l/o) in-

terest in placer mining claim number twelve A (No.

12A) below discovery, first tier, right limit, Cleary

Creek, Fairbanks Tiecording District, Alaska, and a

decree was entered therein on the 15th. da3^ of August,

1905, in favor of the plaintiff for an undivided one-

third (1/3) interest in said mining claim, and against

the defendant, which said decree is of record in said

cause in said court, and was taken to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit by virtue of an appeal and cross-appeal.

II.

That on the 28th day of October, 1907, it was

ordered, adjudged and decreed by said United States

Circuit Court of Appeals, that the decree of the said

district court in said cause be reversed, with costs,

to the appellants, and the cause was forthwith re-

manded to the said District Court with instructions

to award to the plaintiff an undivided one-half (i/o)

interest of the interests of the defendants, in tlie

placer mining claim above described, and his pro-

portionate interest in the proceeds, if any, and com-

manded that such further proceedings be had in

said cause in accordance with the opinion and decree

of said circuit court of appeals and as according to
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right and justice and to the laws of the United States

ought to be had, the said. decree of the said district

court notwithstanding, which said mandate is on file

and is of record in said cause in the office of the clerk

of this court.

III.

That the defendants executed lays on said claims,

and said lays were held by Humes Brothers, and by

Donnelly, O'Malley & Riley; that said claim was

worked by said laymen on bases as follows

:

Humes Brothers seventy and thirty per cent of

royalties.

Donnelly, O'Malley & Riley sixty and forty per

cent of royalties.

IV.

That the plaintiff Cascaden had knowledge of and

consented to working of said claim by said laymen

on the terms specified.

V.

That plaintiff is entitled to his proportionate share

of the royalties, and that there was due said Cascaden

plaintiff May 15, 1908, the sum of $66,531.43—and

legal interest on that amount until paid.

YI.

That $66,531.43 is Cascaden 's share of the proceeds

of said claim and he is entitled to judgment for said

amount against defendants.

Dated at Fairbanks, Alaska, January 29, 1909.

SILAiS H. REID,
Judge.
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Conclusions of Law [Filed March 19, 1909].

I.

That the jDlaintiff is entitled to a decree of this

court in accordance with the decision and mandate

of the United States Circuit Court of Appeals for

the Ninth Circuit, awarding the plaintiff Cascaden

an undivided one-half (i/o) interest in and to placer

mining claim number twelve A (No. 12A) below Dis-

covery, first tier, right limit, Clear}^ Creek.

II.

That the plaintiff Cascaden is entitled to a judg-

ment against all the defendants and each of them in

the siun of Sixty-six Thousand Five Hundred Thirty-

one and 43/100 ($66,531.43) Dollars and interest

from May 15, 1908, at legal rate until paid, and for

his cost of suit said judgment for Sixty-six Thousand

Five Hundred Thirty-one and 43/100 ($66,531.43)

Dollars, being plaintiff's interest in proceeds of said

claim.

That the plaintiff, Cascaden, is entitled to an order

directing the pa^Tnent to him of all monies deposited

with S. A. Bonnifield or with the Clerk of this Court

amounting to Fifty-one Thousand Six Hundred

Seventy-five and 36/100 ($51,675.36) Dollars less all

charges, if any, due clerk of court as prescribed by

rule of file Department of Justice or by rule of this

Court.

IV.

That the amount so paid as herein mentioned shall

be credited to the amount of judgment herein ob-

tained.
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V.

That the plaintiff Cascaden is entitled to recover

all his costs expended in this action including costs of

the record and all other legal costs on appeal in this

cause.

Dated at Fairbanks, Alaska, the 29th day of Jan-

uary, 19a9.

SILAS H. RETD,

Judge.

Received by registered mail March 19, 1909, and

filed in the District Court, Territory of Alaska, Third

Div. Mar. 19, 1909. O. A. Wells, Clerk. By E. A.

Henderson, Deputy.

[Title of Court and Cause.]

Decree [Filed March 19, 1909].

This cause came on regularly for hearing before

the Court upon the motion heretofore filed by the

plaintiff in the above-entitled action, to execute the

mandate of the United States Circuit Court of Ap-

peals for the Ninth Circuit, in said cause, and for an

accounting thereunder and in pursuance to and in

accordance with the directions of said mandate, and

upon said mandate; said plaintiff appearing by his

attorneys, H. J. Miller, F. de Journel and F. W.
Dundas, and the said defendants by their attorneys,

McGinn & Sullivan, W. H. Adams, Condon & Hess,

James Wickersham, and Claypool, Kelliun & Cowles

;

and the Court having heard the proofs taken by the

respective parties upon said motion under said man-

date, and that after considering the same, and the
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evidence adduced on said motion and accounting, and

the records and papers in said cause, and the opinion

and decision of the said Circuit Court of Appeals in

said action, and the mandate of said Appellate Court,

which said mandate is now of record in said court and

cause, and the evidence being closed, and having

heard the argument of counsel, the cause was sub-

mitted to the Court for consideration and decision;

and after due deliberation thereon, the Court delivers

its findings and decision in wa^iting, which is filed, and

orders that judgment be entered therewith.

WHEEEFORE, by reason of the law and the find-

ings aforesaid, it is hereby ORDERED and AD-
JUDGED, that D. H. Cascaden, the plaintiff, is the

owner and is entitled to the possession of the prop-

erty described in the plaintiffs' complaint, and more

particularly described as follows : An undivided one-

half interest in number twelve A below discovery on

deary creek, situate in the first tier and right limit

thereof, in the Fairbanks Recording District, Alaska.

And it is further ORDERED, that the said D. H.

Cascaden is as against the defendants in this action,

and all persons claiming from, through or under

them, or any or either of them, the owner in fee and

entitled to the immediate and exclusive possession

thereof.

And it is hereby further ORDERED and DE-
CREED, that the plaintiffs herein have no right,

title, interest or estate therein, or to any part thereof.

And it is ORDERED, ADJUDGED and DE-
CREED, that the plaintiff do have and recover of

and from George F. Dunbar, Charles Scott, J. Ben-
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nett, F. G. Manley and A. C. Rice, the defendants, or

any or either of them, the sum of Sixty-nine Thou-

sand One Hundred Ninety-two and 68/100' (^66,-

192.68) Dollars, being the interest of plaintiff in pro-

ceeds of said claim.

It is further ADJUDGED and DECREED, that

the plaintiff recover his costs and disbursement in-

curred in this action since the beginning thereof, in-

cluding costs of the record and all other and legal

costs on appeal, in this cause amounting to .

Judgment and decree rendered this 29th day of

January, 1909.

SILAS H. REID,
District Judge.

Entered in Gourt Journal No. 9, page 126.

Received by registered mail March 19, 1909, and

filed in the District Court, Territory of Alaska, Third

Div. Mar. 19, 1909. O. A. Wells, Clerk. By E. A.

Henderson, Deputy.

[Title of Court and Cause.]

Motion [Filed March 22, 1909] to Set Aside Findings.

Come now the above-named defendants F. G.

Manley and A. C. Rice by their attorney, W. H.

Adams, and move the Court to set aside the 6th find-

ing of fact made by the Court in the above-entitled

action and filed on the 19th day of March, 1909, in so

far and to the extent that it finds that the plaintiff

Cascaden is entitled to a judgment against these

defendants Manley and Rice, for the reason that the

facts alleged in the second amended complaint of said
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plaintiff herein on which said action was tried and

submitted, does not set forth or allege any fact or

facts sufficient to justify any such finding against

these two defendants.

II.

Said defendants Manley and Rice further move

the Court to set aside the conclusions of law filed at

the same time herein, numbered two and five, in so

far as said findings of law decide that the plaintiff is

entitled to a judgment against these two defendants

either for the sum of $66,5'31.43 and costs in this

court and on the appeal, or for any of said sum or for

said costs of appeal or any other costs.

And these defendants F. G. Manley and A. C. Rice

ask that no personal judgment be entered against

them or either of them, and that the judgment here-

tofore so entered against them be set aside and that

they have judgment on the pleadings, as well as for

the reason that the evidence does not justify said

judgment or findings against them or either of them.

Dated at Fairbanks, Alaska, March 22, 1909.

W. H. ADAMS,
Attorney for Defendants F. G. Manley and A. C.

Rice.

Received copy. H. J. Miller of Atty. for Plff.

Filed in the District Court, Territory of Alaska,

Third Div. Mar. 22, 1909. O. A. Wells, Clerk.
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[Motion, Filed April 5, 1909, to Alter, etc.. Findings

and Conciusions and Decree.]

[Title of Court and Cause.]

MOTION TO ALTEE, COMPLETE, AND COR-

RECT FINDINGS AND CONCLUSIONS OF
LAW AND DECREE.

Comes noY^^ the above-named plaintiff, D. F. Cas-

caden, by Ms attorneys, H. J. Miller and F. de

Journel, and moves the Court to amend, correct,

modify, sujDplement, revise and vacate its findings,

conclusions of law and decree, made and entered in

the above-entitled action on the 19th day of March,

1909, and to amend, modify and revise miscalcula-

tions, misrecitals, and misapplications of the law

therein.

Said motion is made on matters appearing of

record in said cause sufficient to enable the Court to

correct thereby.

1. To alter and correct the erroneous date in the

findings, conclusions of laAv and decree in said action

to the date when the same were given or made and

filed with the clerk, as the erroneous date which the

decree bears tends to prejudice the rights of the

plaintiff.

2. The fifth finding is incorrect, imperfect and

erroneous and therefore stands in great need of re-

vision and amendment, in that it fails to show the

period of mining operations covered in said account-

ins: and should be corrected and made to conform to

the truth and the record evidence by an amendment
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showing that the accounting was had of the gold-dust

taken from the ground in question by the defendants

antecedent to the making and filing of the applica-

tion therefor, which was made on the day of

, 1908, and did not extend until the date of

the accounting had on May 15, 1908, and that no such

finding was intended by the Court to be given, as the

testimony in the record shows and establishes the

truth* to be, and nothing to the contrary is claimed

by the defendants, that they continued to mine the

claim in question during the winter of 1907 and 1908,

and to place the auriferous gravel taken therefrom

in dumps on said claim, and that said dumps were in

process of being washed up at the time of said ac-

counting, and the royalties accruing to the owners

were subsequently deposited with the clerk of said

court under an order of said Court, made some time

prior to said accounting, and that the gold and gold-

dust w^ashed up from said dumps or taken from said

claim thereafter was not accounted for and was not

included in said accounting, and therefore said find-

ing stands in great need of correction, by making a

finding in accordance with the facts and in conform-

ity to what the Court intended it should be, by fixing

the exact dates and period of mining operations cov-

ered by said accounting, and not leave the rights of

plaintiff open for future determination and litiga-

tion.

3. That the judgment is incorrect, imperfect and

erroneous, because it fails to state between what dates

the gold-dust included in said accounting was taken

from said claim, and fails to fix the date to which
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the accounting extended with certainty, or at all.

4. To amend and correct the second paragraph

of the conclusions of law and the decree made and

entered in this action by computing and allowing

legal interest on the net value of plaintiif 's propor-

tionate share of all the gold mined by the defendants

from the mine in question from the dates when so

mined, wp to the date of this decree. The interest in

the conclusions of law and decree is calculated from

an erroneous date, and the amount with interest for

which judgment is rendered, is less than the amount

for which defendants are liable and which plaintiff is

entitled to receive.

5. The plaintiff further moves the Court to set

aside the fourth finding of fact, and to correct and

modify the conclusions of law and decree based there-

on, as the testimony and record evidence tends in no

way to establish and justify said finding, and asks

the Court to find as it appears in the record and as

the testimony shows, that the defendants, prior to

the commencement of said action, got possession of

said mining claim in fraud of the plaintiff's rights,

and engaged in mining same, and fraudulently ap-

propriated the gold-dust taken therefrom to their

own use, in active hostility' of any and all claims of

the plaintiff and in fraud of his rights, and that

fraud was established against the defendants by the

opinion of the Appellate Court in said cause. That

during September, 1905, and immediately prior to

the making of an order of appeal from the decision

of the lower court, an injunction was applied for by

the plaintiff in this action, asking for protection and
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that his rights be conserved, and that such proceed-

ings were had thereon that the Court, in September,

190a, made an order appointing a receiver of the

royalties and gold-dust thereafter mined by said de-

fendants' laymen, to be held subject to the order of

this Court in this cause, and that the plaintiff was

diligent in the prosecution of his rights in respect to

his ownership of an undivided one-half interest in

said claim, and the various records in the said cause

show that he was vigorous in the assertion of his

rights thereto, while the defendants were active in

their denial of any interest therein on his part, and

in his absolute, fraudulent and entire exclusion from

the premises.

6. It appears that the fourth finding was based on

the evidence in a controversy with subsequent lay-

men subsequent to the opinion and decision of the

Appellate Court, and therefore subsequent to the

exclusion of Cascaden from said claim, by reason of

his claim of a one-half interest in said mine having

been established, and that said controversy was sub-

sequent to the period covered by the accounting, in

which said controversy the Court considered the evi-

dence sufficient to establish plaintiff's consent to said

subsequent laymen, and that said evidence was con-

sidered by said Court by a mistake, and that said

evidence does not stand in the way of the finding

asked for by the plaintiff and the clear and undis-

puted evidence that justifies said finding.

THEREFORE, we ask that the findings and the

conclusions of law and decree made thereunder and

based thereon, be modified and corrected and made
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to conform with the record evidence, and the real

intention of the Court, by correcting mistakes, mis-

calculations and other clerical errors, so as to award

the complainant, Cascaden, judgment for an un-

divided one-half interest of the gross value of all the

gold-dust extracted by the defendants from said mine

up to the time to which the accounting extended, to-

gether with legal interest on the full amount thereof

accruing to the plaintiff from the dates when they

respectively accrued.

Dated at Fairbanks, Alaska, this fifth day of April,

1909.

H. J. MILLER,
Attorney for Plaintiff.

Service of the above and foregoing motion, by copy

thereof, admitted this 5th day of April, 1909.

J. C. KELLUM,
Attorney for Defendant.

Service of copy admitted April fifth, 1909.

W. H. ADAMS,
Attorney for P. G. Manley.

McGINN & SULLIVAN,
Attorneys for Dunbar & Scott.

Piled in the District Court, Territory of Alaska,

Third Div., Apr. 5, 1909. E. H. Mack, Clerk. By
E. A. Henderson, Deputy.

[Proceedings had July 15, 1909.]

AND BE IT PURTHER REMEMBERED that

on said 15th day of July, 1909, the following further

proceedings were had and the following further evi-
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dence was taken by and submitted to the said Thomas

R. Lyons in said court and cause.

By the COURT.—Mr. McGinn begins, I suppose.

Mr. MILLER.—If you will excuse me for one

moment. By reason of the change of Judges and

the record being changed thereby, I wish to have our

objection appear in the record.

The COURT.—Just dictate them to the sten-

ographer.

Mr. MILLER.—Counsel for the plaintiff ask that

it appear that the motion for the plaintiff filed herein

on April 5, 1909, to alter, complete and correct the

findings and conclusions in the above-entitled matter

on the 19th day of March. 1909, was made to the Judge

who tried said cause and who made the findings, con-

clusions and decree sought to be corrected and

amended, and who w^as Judge of this court at the

time said application was made and before whom said

application was expected to be heard and by whom
said amendments ought to be made. Counsel for the

plaintiff contend that one Judge of said court is ab-

solutely without power to set aside a judgment or de-

cree rendered by another judge of said court, or to

amend in any matter of substance or go into the

merits of the case in the findings and conclusions, and

we therefore only ask relief as to matters of form

and amenable only upon matters appearing upon the

face of the record itself so as to make them conform

to the judgment rendered and intended.

The COURT.—I presume you wish that motion or

your objections to appear at the commencement of

this hearing.
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Mr. MILLEE.—Yes, sir, and that as I understand

it is consistent with our contention throughout.

Mr. de JOUEKEL.—It was simply delayed until

this morning so Mr. Miller could go into the matter.

The COUET.—The record may show that the

motion just made by counsel for plaintiff was made
before the commencement of the hearing of any

motions now before the court.

Mr. McOTNN.—^While we are waiting I would

like to ask the court for permission to change a date

in this motion denominated "Protest," from 1905 to

1907 wherein it states that "the Circuit Court of

Appeals for the Ninth Circuit in 1905" and so forth

—it should be 1907.

The COUET.—Of course there is no objection to

that?

Mr. de JOUEXEL.—Certainly not.

The COUET.—Do 3^ou gentlemen wish to proceed

before Mr. Heilig comes ? He said he was interested

in this branch of the case.

Mr. McGINN.—I can't understand how he can be

interested in this controversy. I understand his

position to be this, and that arises

—

The COUET.—I will send the bailiff for him now.

Mr. McGinn.—His position is that the mortgage

that was given to E. T. Barnette by Dunbar in 1906

was also signed by J. C. Kellum and that has already

been paid—I will offer it here before I get through.

The COUET.—Mr. Heilig is coming now if you

will suspend.

Mr. McGinn.—I have a copy of those papers and

will introduce them.



George F. Dunbar et al. 167

The COURT.— (To Mr. IIEILIG.) As I under-

stand 3'ou are interested in this branch of the case.

Mr. McGrlNN.—As I understand, Mr. Heilig, I

was just about to state your connection with the case,

and if my statement isn't correct you may correct

me: But that in 1906 Dunbar gave a mortgage on

this property including other property to secure a

loan of thirty thousand dollars from E. T. Barnette.

J. C. Kellum signed that note. He claims he was

accommodation maker and was compelled to pay the

note and therefore he subrogates to the rights of the

mortgagee and by virtue of having paid it has an

interest in the fund, but I think that question arises

between the First National Bank and J. C. Kellum

is some subsequent proceeding. Am I correct?

Mr. HEILIG.—That's about the extent of our in-

terest in the fund. We claim that the Court, having

control of the fund, should make a proper distribu-

tion of it.

Mr. McGINN.—The Court can't try the matter of

subrogation now.

Mr. HEILIG.—If the Court wants to know what

interest we have in the fund, it is substantially as

Mr. McGinn states. But there is another matter I

will present later.

The COURT.—Mr. Kellum subsequently paid the

note?

Mr. HEILIG.—Yes, sir, in full.

The COURT.—Do you deny he paid the note Mr.

McGinn?

Mr. McGINN.—I think he paid some of it, but it

don't make any difference, this second mortgage was
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tional order to show what the order of Judge Wicker-

sham was.

The COUET.—That is, the injimctional order was

broader than the decree.

Mr. MILLEE.—You expect this Court to now go

back into that also, the question of whether that is

correct or not?

Mr. McGinn.—Well, that don't justify a mis-

statement in the terms of the decree.

The COUET.—Why may not that question become

immaterial.

Mr. McGinn.—They claim here that they had a

lien on the fund or the judgment, and that their judg-

ment was that Cascaden was entitled to a one-half

interest; that was the only judgment when our peo-

ple became purchasers.

The COUET.—Just read that injunctional order

Mr. McGinn if you have it there.

Mr. McGINN.—Here is the order, after the title

:

"In the above-entitled cause then pending in this

court, such proceedings were had that on the 15th

day of June, 1905, at Fairbanks, Alaska, the plaintiff

was adjudged and decreed to be and has ever since

the 2nd day of December, 1902, the owner and now is

the owner of an undivided one-third interest in and

to bench claim number twelve A (12A) below dis-

covery on Cleary Creek, Alaska, on the right limit

and first tier thereof, and to the rents and profits,

gold and gold-dust royalties and incomes accruing

therefrom for the same period of time, to the extent

of said interest, against the above-named defend-

ants, and that thereafter and on the 12th day of
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September, 1905, the defendants appealed from said

judgment and decree in said cause made and entered

to the United States Circuit Court of Appeals for

the Ninth Circuit, and that said appeal was by this

court duly allowed on said date, and the said plain-

tiff having on the 14th day of iSeptember, 1905, made

an application to this court praying for an injunc-

tion against the said defendants, requiring them to

refrain from certain acts particularly mentioned in

the affidavits filed herein in support of said injunc-

tion. On reading said application and the said

affidavit in said action filed, duly verified, and it

satisfactorily appearing to me therefrom and from

the records and proceedings had in said cause, that

it is a proper case for an injunction, and that suffi-

cient grounds exist therefor,

—

IT IS THEREFORE ORDERED BY ME, the

Judge of the said District Court, District of Alaska,

Third Division, that until further order in the prem-

ises, and that upon said plaintiff executing and filing

a written undertaking pursuant to the statute and

the practice of this court, to the effect that he will

pay to the said defendants such damages, not exceed-

ing the sum of five thousand dollars ($5,000.00), as

they may sustain by reason of this injunction, if the

court shall finally decide that the plaintiff is not en-

titled thereto, that a suitable and proper person may
be selected by the agreement and stipulation of the

plaintiff and defendants in this action, to receive

the rents, royalties," and so forth, practically as we
have set it out in the protest and which I have al-

ready read.
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The COUET.—"For the same period of time";

what does that refer to ?

Mr. McGINN.—From the 2d day of December,

1902.

The COUET.—Why wouldn't that he a legitimate

conclusion from the decree?

Mr. McGinn.—The decree don't say that; this is

merely a recital of what it contains and we say it

don't contain any such thing.

The COUET.—True, it does not say it in so many
words, but if the}^ are the owners, wh}" wouldn't they

be entitled to the rents, issues and profits from the

day of their title ?

Mr. McGINN.—To the extent of their interest

there is no question about it ; but there was no issue

of that kind ever tried out, as to whether they were

entitled to the rents, issues and royalties.

Mr. ADAMS.—The decree holds that they ac-

quired title under a deed of July, 1904; the decree

don't hold that they had any title from December

2d, 1902.

Mr. McGINN.—Of course, that don't make any

material difference because it wasn't mined until

1904. And while I don't claim it makes any differ-

ence, I want to read from the decree rendered by

Judge Wickersham.

The OOUET.—I thought you were reading from

the decree.

Mr. McGINN.—No, I was reading from the in-

junctional order to show what the decree should

have been. Now, this is the decree : (After the title

and introductory parts.)
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''And upon the 5tli day of August, 190i5, the plain-

tiff having moved this Honorable Court for leave to

amend the decree which was signed, rendered, en-

tered and filed as aforesaid, by adding after the

words 'entitled to' in the 13tli line thereof, the words

'the possession of,' and upon hearing counsel for the

plaintiff and defendants, and good cause having been

shown therefor, and it appearing to the Court that

said decree without said words being added as afore-

said, does not conform to the conclusions of law filed

herein, and does not give the relief to which the

plaintiff is entitled in law and which the court upon

the evidence and testimony adduced, has decided

and authorized, and after due delibertion thereon, it

is ordered that judgment be entered in accordance

therewith, and that the said judgment and final de-

cree of this court be, is and shall be that

:

IT IS NOW THEEEFORE ORDERED, AD-
JUDGED AND DECREED that the plaintiff have

judgment against the defendants and each of them,

that he is the owner of and entitled to the possession

of an undivided one-third interest in and to the

placer mining claims further described as being

:

Bench placer mining claim number twelve A
(12A) below discovery on Cleary Creek, on the right

limit and first tier, relocated by George F. Dunbar

on the 21st day of May, 1903; creek placer mining

claim number three (3) from the mouth on Lulu

Cree^k; creek placer mining claim number five (5)

above discovery on Solo Creek; and Fractional

Creek placer claim niunber two (2) above discovery

on Burns Creek; all in the Fairbanks Mining Dis-
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trict, Alaska, and that the claims of all persons to

said one-third interest in said premises, or an}^ part

thereof, through or under said defendants, are here-

by adjudged to be invalid and groundless and that

said defendants do convey said undivided one-third

interest in said placer mining claims to the i)laintiff,

and do make, sign, and execute forthwith a good and

sufficient deed to him of said property, and that if

the said defendants fail so to do, that the clerk of this

court, Edward J. Stier, to sign, execute and deliver

a conveyance of said property to the plaintiff herein,

said conveyance being hereby decreed to be of the

same force and effect and to operate as if made and

executed by the said defendants.

AND IT IS HEREBY FUETHER ORDERED,
ADJUDGED AND DECREED that the plaintiff do

have and recover his costs and disbursements against

the defendants taxed at two hundred and forty-four

dollars and twenty cents ($2M.20).

Done in open court this 5th day of August, 1905.

JAMES WICKERSHAM,
Judge of said Court."

Now, that is the decree, your Honor, and you will

observe the only thing the Court found was that they

were the owners of an undivided one-third interest

in the property and entitled to the possession. Now,

when they come to apply for an injunction later in

September, they prepare this order I have read from

claiming title from the 2d day of December, 1902.

Mr. MILLER.—That judgment relate back to the

location notice.

Mr. ADAMS.—No, sir, the Court held he was
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holding title under conveyance from Dunbar.

Mr. McGINN.—Not from the date of the location.

The COURT.—It is true the decree doesn't recite

the fact that they are entitled to the half interest,

but wouldn't it be a fair inference and inevitably

follow, when the Court found he was entitled to that

interest in the suit or in the property at the com-

mencement of the suit?

Mr. McGinn.—But whenever they undertake to

recite a decree of this court they should follow the

decree. Now, the}^ say they claim something else;

I don't know on what theory they are going to claim

they have a right to more than half of the gold-dust

—it may be they will claim a third under the decree.

The COURT.—If they seek to claim anything by

virtue of the injunctional order not contained in or

justified by the decree, I doubt if such claim would

stand : But it seems to me that as far as it is mate-

rial the injunctional order contains nothing but

what the decree justifies; that is, the decree says

they were the owners at the commencement of the

suit of a certain interest. If that be true, they were

entitled to one-third of the proceeds.

Mr. ADAMS.—I don't grant it on behalf of Man-

ley and Rice, because the findings of the Court were

they they didn 't hold under the original location but

under a deed finally executed in July, 1903.

The COURT.—All I'm getting at Mr. Adams is

this: If that decree should stand—I don't know

whether it will have any bearing whatever on the

matters now before the court; but if it had been

af&rmed as entered, it would carry the inference
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with it that they were entitled to a one-third inter-

est in the profits of the mine from the commence-

ment of the suit.

Mr. ADA'MS.—It does appear though that it

doesn't conform to the findings, which were to the

effect that the original agreement was void under

the statute of frauds, but Cascaden held under a deed

subsequently acknowledged and executed by Bennett

in July, 1903.

The COURT.—That was before the commence-

ment of the suit?

Mr. ADAMS.—No, after the commencement of the

suit, at least after Mauley and Eice acquired their

interest.

Mr. de JOUENEL.—You say the Bennett deed

was executed after the commencement of the suit ?

Mr. ADAMS.—No, but it was acknowledged after.

Mr. dc JOUENEL.—I beg your pardon, it was a

year before the suit was entered.

Mr. ADAM8.—Anyhow, Judge Wickersham held

that the interest acquired by Cascaden was acquired

through deed from Bennett to Cascaden and not

through the location because the agreement came

within the statute of frauds.

The COUET.—I don't tliink it makes any differ-

ence how it was acquired, so long as the Court held

that at the commencement of the action Cascaden

must have had a one-third interest.

Mr. McGINN.—But here is the proposition; cer-

tain issues were to be determined by the Court in

that case. They had a right to go into the matter of

rents, issues, and profits but they did not do so.
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Now, the Court is supposed in its decree to adjudi-

cate and detemiine all the issues raised b}^ the par-

ties and the pleadings, and if they had an oppor-

tunity to present those matters but they did not do

so, nevertheless they claim that the decree will ad-

judicate anything that they Avant to put in it.

The COTJRT.—But the matter has been opened up
Mr. McGinn; if it hadn't been reopened, then of

course they are bound by the pleadings and the de-

cree following.

Mr. McGinn.—Didn't the Appellate Court say

to enter a judgment that is final—it didn't say to

open up the case, but it does to enter judgment.

The COUET.—I contend that is a final judgment,

or final adjudication, gentlemen, so far as the inter-

est in the mine is concerned; but the Appellate

Court left this Court—in fact directed this Court, to

take an accounting in the case.

Mr. McGinn.—But now if that judgment had
stood as rendered by Judge Wickersham, may it also

be claimed that that was an adjudication that they

were entitled to the rents, issues and profits from
December, 1902, or the commencement of the suit ?

The COURT.—I don't know. It just occurred to

me from a superficial reflection, that in case of suits

afterwards for an accounting that judgment would
be evidence that these people were entitled to the

ground, and they were certainly entitled to its con-

tents until by some overt act they lost or conveyed
away that interest. I don't necessarily hold that

now, but I say it occurs to me that would be a fair

inference, and for that reason I don't see what in-
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juiy could be done you or anyone else b}^ a mere re-

cital in tlie injunctional order.

Proceedings suspended for report of Grand Jury.

(After wMch.)

Mr. McGinn.— (After reading from injunctional

order as to receiver, etc.) Now, is there any denial

of the allegation of our protest in regard to the

agreement as to receiver?

Mr. de JOURNEL.—0, yes, let the record stand

on that.

Mr. McGinn.—Because I want to offer proof if

necessary if you don't agree that Donnelly was ap-

pointed by consent. I think you have stipulated as

to all of those matters, that is my recollection.

Mr. de JOURNEL.—In any event we want the

stipulation and order as to receiver before, your

Honor; we can dispense with the reading of them

—

it will save time if your Honor will read them after-

wards if Mr. McGinn wishes that.

Mr. McGinn.—Now, in support of this allega-

tion I desire to refer the Court to an order signed by

the Court upon the stijDulation of counsel, the date

don't seem to be there but it was filed December 17th,

1906, in this court and signed by the Judge and all

the attorneys in the case. So that bears out the

allegations of paragraphs 5 and 6 of our protest.

Now, I desire to have the bailiff call the recorder

and get the commissioner to bring Volume 4 of deeds.

(Court sends bailiff.) That is in support of this

allegation

:

"7. That upon the day of the de-

fendant Charles Scott, sold, transferred and set
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over to the defendant Dunbar all of his right, title

and interest in and to said claim No. 12a below dis-

covery. That upon the 20th day of August, 1906,

G. F. Dunbar to secure a note for the sum of Thirty

Thousand Dollars made and executed in favor of E.

T. Barnette by G. F. Dunbar and J. C. Kellum exe-

cuted and delivered to the said E. T. Barnette a

mortgage on all of his right, title and interest in and
to No. 12a below discovery, right limit of Cleary

Greek, and also upon said date assigned to E. T.

Barnette all of his right, title and interest in and to

three pokes of gold-dust then on deposit with the

First National Bank of Fairbanks, Alaska. Said

three pokes of gold-dust being described as follows

:

1-218.07 ounces ; 1-380.90 ounces ; one 615.54 ounces

;

said gold-dust at said time being held according to

the agreement of plaintiff and defendants by Clem
Alexander as trustee pending the further order of

this court, which said mortgage by the said Dunbar
to the said E. T. Barnette and said assignment of

gold-dust from the said Dunbar to E. T. Barnette

were subsequently on the 19th day of September,

1906, duly sold, transferred and assigned for a valu-

able consideration to S. A. Bonnifield, and said S. A.

Bonnifield is now the owner and holder of said note

and mortgage, and of said assignment, and is entitled

to the said gold and gold-dust so on deposit with

him. '

'

Now, I desire to offer in evidence the mortgage of

Dunbar to Barnette dated the 20th day of August,

1906, and recorded September 6th, 1906.

Mr. de JOUKNEL.—We are going to allow that
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to go in to save time, under our general objection

wMch we may want to make more specific later on

;

but if tliat is not allowed then we wish to object to

any documentary evidence or otherwise or at all be-

ing offered at this time.

The COIJRT.—You concede their objection to the

competency, materiality and relevancy of all of this

evidence shall stand as to all of these offers?

Mr. McGINN.—Yes, your Honor.

The COURT.—It is understood, then, b}- and be-

tween counsel, that the objection to all evidence in

support of the protest on behalf of counsel for the

plaintiff—that is the offer on behalf of the assignee

in support of the protest, shall go in under objec-

tion of the plaintiff as to all docmnentary or other

evidence in that matter, and such objections may be

framed hereafter as of the time of the offer.

Mr. de JOURNEL.—And they are overruled by

your Honor, and an exception allowed to us.

The COURT.—Very well.

[Testimony of Arthur Phelan, for Assignee.]

ARTHUR PHELAN, witness called on behalf of

assignee, being first duly sworn testified as follows:

Direct Examination.

(By Mr. McGINN.)
Your name? A. Arthur Phelan.

Q. What official position do you occupy in the

Fairbanks Precinct? A. Deputy recorder.

Q. What book is that you have in your posses-

sion?

A. It is volume number foui' of Deeds, of the
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(Testimony of Arthur Pliclan.)

Fairbanks Recording District.

Q. I'll ask you to turn to page 448 and state what
you find on that page f

A. On page 448 is Deed No. 11787.

Q. The date of it?

A. It is an indenture made the 30th day of Au-
gust. A. D. 1905, between Charles Scott of Fairbanks,
Alaska, of the first party and Fred G. Dunbar of the
second part, of the same place.

Mr. McGinn.—Do you want all of these read in

evidence at this time, your Honor ?

The COURT.—It may be understood the sten-

ographer may go to the records and copy them here-
after as a part of this testimony.

Mr. de JOURNEL.—Yes, sir.

Mr. McGinn.—When was that filed?

A. Filed for record August 31, 1905, at 10 minutes
past two P. M.

Mr. de JOURNEL.—It is a mere quitclaim deed.
Mr. McGinn.—Yes, sir; he remises, releases and

forever quitclaims.

The COURT.—That is 1905, in August?
Mr. McGinn.—Yes, your Honor, and that deed

includes this property of course.

The COURT.—The Reporter will transcribe it into
the record—I presume that's what you wish?
Mr. McGinn.—Yes, we merely want the record

to show that it includes this particular claim—as
long as that's done.

Mr. de JOURNEL.—Well, counsel says it does, I
am satisfied.
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Mr. McGINN.—That will be all, Mr. Phelan.

The following is a full, true, and correct transcript

of said instrmnent, Q. C. D. from Scott to Dunbar,

Vol. 4, Deeds, p. 448:

[Bonnifield Exhibit—Deed—Charles Scott to Fred

G. Dunbar, August 30, 1905.]

THIS INDENTUEE made this 30th day of Aug-

ust, A. D. 1905, between Charles Scott, of Fairbanks,

Alaska, the party of the first part, and Fred G. Dun-

bar, of the same place, party of the second part,

WITNESSETH:—
That the said party of the first part, for and in

consideration of the sum of One Dollar ($.00), law-

ful money of the United States of America, to him in

hand paid by the said party of the second part, the

receipt whereof is hereby acknowledged, does by

these presents remise, release and forever quitclaim

unto the said party of the second part, and to his

heirs and assigns, all of that certain mining property

situated in the Fairbanks Eecording District, Ter-

ritory of Alaska, and more particularly described as

follows, to-wit:

Creek placer mining claim number one above dis-

covery, on French Gulch Creek, a tributary of the

Little Delta

;

Bench placer mining claim on the right limit and

opposite creek placer mining claims numbers three

and four (3 & 4) on Number One Pup, a tributary of

Portage Creek;

Bench placer mining claim on the right limit of

number six (6) on Portage. Creek;



George F. Dunbar et al. 183

Fractional Creek placer mining Claim, containing

one hundred feet (100) up and down stream (more

or less) off from the upper end of creek placer min-

ing claim number three (3) above on Portage Creek;

Creek placer mining claim known and called the

Canary Group, on Dry Creek

;

Creek placer mining claim number four (4) above

discovery on Glacier Creek a tributary of the Little

Delta

;

Discovery Claim on Scott Creek

;

The lower half of creek placer mining claim num-

ber twelve (12) below discovery on Tenderfoot

Creek

;

Number twelve (12) creek placer mining claim be-

low discover}^ on Cleary Creek;

Creek Placer mining claim tiumber four (4) on

Goldstream

;

Fractional bench claim on the left limit of number

four (4) on Goldstream, containing one hundred feet

(100) more or less, up and down stream;

Creek placer mining claims numbered one and two

on Granite Creek

;

Creek placer mining claim number six (6) above

discovery on Pedro Creek;

Creek placer mining claim number four (4) above

discovery on Twin Creek

;

Creek placer mining claim number two (2) above

discovery on Bedrock Creek;

Creek placer mining claim number five (5) below

discovery on Fairbanks Creek;

Creek placer mining claim number eight (8) above

discovery on Solo Creek;
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Creek placer mining claim number five (5) above

discovery on Solo creek

;

Fractional creek placer mining claim off from the

upper end of number one (1) above discovery on Solo

Oreek

;

Creek placer mining claim number five (5) above

discovery on Anaconda Creek;

Creek placer mining claims niunbers one and two

on Alder Creekj a tributary of Fairbanks Creek;

Bench placer mining claim between number one

below discovery on Fairbanks Creek and number one

on Alder Creek;

Also all my right, title and interest and to a cer-

tain group of mining claims on Aggie Creek, a tribu-

tary of the Tolovana River

;

Creek placer mining claim number one (1) on Tom
Creek

;

Creek placer mining claim number nine (9) above

discovery on Gilmore Creek;

Creek placer mining claim number four (4) above

discovery on Bear Creek

;

Creek placer mining claim number four (4) below

discovery on Bear Creek

;

Bench placer mining claim on the left limit of Four

below discovery on Bear Creek;

Also that certain town lot in the town of Chena,

Alaska, described as Lot number one in Block num-

ber two (2) ;

Also one (1) boiler on Tenderfoot Creek; one

boiler on Portage Creek and one boiler on McCoy

Creek

;

Also two horses and one mule, together with all my
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mining tools, implements and mining machinery in

any and all the creeks mentioned in the above instru-

ment.

Together with all and singular the tenements, her-

editaments and appiirtenatices thereunto belonging

or in anywise appertaining; and the reversion and

reversions, remainder and remainders, rents, issues

and profits thereof.

TO HAVE AND TO HOLD all and singular the

said premises, together with the appurtenances, unto

the said party of the second part, and to his heirs and

assigns forever.
*

In Witness Whereof the said party of the first part

has hereunto set his hand and seal the day and year

first above written.

CHARLES M. SCOTT.
Signed, sealed and delivered in the presence of

:

J. C. KELLUM,
T. M. EOCKWELL.

United States of America,

Territory of Alaska,—ss.

Before me, the undersigned, Notary Public, per-

sonally appeared the above-named Charles Scott,

known to me to be the person who signed the above

instrument, and acknowledged to me that he executed

the same as his own free and voluntary act for the

uses and purposes therein stated.

Li Testimony Whereof I have hereunto set my
hand and affixed my notarial seal at the town of Fair-

banks, Alaska, this 30th day of August, A. D. 1905.

[Seal] J. C. KELLUM,
Notary Public in and for Alaska.
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Territory of Alaska,

Fourth Judicial Division,—ss.

Filed for record at request of J. C. Kellum on the

31 day of Aug., 1905, at 10 min. past 2 P. M., and

Recorded in Vol. 4 of Deeds, page ,
Fairbanks

Recording District.

E. M. CARR,
Recorder.

By Henry T. Ray,

Deputy.

Mr. McGinn.—Now, I will have this mortgage of

Dunbar to Barnette marked Bonnifield E5?:hibit No.

1, and I wish to read it in evidence at this time.

The COURT.—Let it be so marked.

Marked Bonnifield Exhibit No. 1—L. R. Gilette,

Reporter.

Said exhibit being read by Mr. McGinn in words

and figures as follows

:

[Bonnifield Exhibit No. 1—Mortgage—G. F. Dunbar

to E. D. Barnette, August 20, 1906.]

KNOW ALL MEN BY THESE PRESENTS,
That I, G. F. Dunbar, do hereby sell, assign and

transfer, all my right, title and interest to E. T.

Barnette, trustee, in and to four pokes of gold dust

now on deposit with the First National Bank, of

Fairbanks, Alaska ; said four pokes of gold dust con-

taining as follows, to-wit

:

One of two hundred eighteen and seven-hundredths

ounces, one of three hundred eighty and ninety-hun-

dredths ounces, and one of six hundred fifteen and
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fifty-four himdredtlis ounces. Said gold dust is held

by the said First National Bank pending a lawsuit

now on appeal to the Circuit Court of appeals

wherein David and John Cascaden are plaintiffs and

Manley, Rice, and Dunbar are defendants. And I

hereby authorize the said E. T. Barnette or agent,

when said suit is settled or when said gold dust is

released, to take said gold dust from said First Na-

tional Bank, and apply the same on a mortgage given

hj me on this date to the said E. T. Barnette for the

sum of Thirty Thousand Dollars.

And I do hereby sell, transfer, assign, and set over

unto the said E. T. Barnette all my right, title and

interest in and to the money coming to me for the

sale of the upper half of claim number five (5) below

discovery on Fairbanks Creek, wherein I have given

to one W. W. Acheson the option of buying the said

upper half of creek placer mining claim Five (5) be-

low discovery for the sum of Four thousand nine

hundred and seventy-nine ($4979.00) Dollars, and I

hereby instruct the said E. T. Barnette to collect the

same and apply it upon the said mortgage as afore-

said.

Signed this 20th day of August, A. D. 1906.

GEORGE F. DUNBAR.
Witness

:

J. F. KELSEY.

Assignment [E. T. Barnette to S. A. Bonnifield].

I hereby assign and set over all my right, title and

interest in and to the gold and gold dust described

on the reverse side of this sheet of paper, unto
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Samuel A. Bonnifield, his executors, administrators

and assigns.

In Witness Whereof I have hereunto set mv hand
this 27th day of August, A. D. 1907.

E. T. BAENETTE.
Territory of Alaska,

Fourth Judicial Division,—ss.

Filed for record at request of Fairbanks Bankg.

Co. on the 21 day of Aug., 1906, at 55 min. past 1

P. M. and Eecorded in Yol. 2 of MiscL, page 313.

Fairbanks Recording District.

E. M. CARE,
Recorder.

By Henry T. Eay,

Deputy.

Mr. de JOUENEL.—Your Honor will notice that

describes No. 12. The property in controversy is

No. 12a; and we object to the introduction of any

deed except as to the property in controversy.

Mr. McG-INN.—I will call the parties to the suit

to show that it is No. 12, third tier right limit of

Cleary Creek, and that it is sometimes referred to

as No. 12a. It is immaterial as long as it can iden-

tified; he claims that merely because the letter ''A"

is left of it invalidates it.

The COUET.—As long as the record sufficiently

identifies the property there is no necessity of call-

ing anybody; but I prefer to leave it to counsel

whether it does sufficiently identify it.

Mr. de JOUENEL.—Besides that, it isn't recorded

is it?
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Mr. McGinn.—Yes, sir.

Mr. de JOUENEL.—Yes, in the Tanana District

of the Tenderfoot Precinct, in 1907, after that re-

ceiver was appointed. That is very important be-

cause it isn't recorded in the proper precinct and

isn't notice to anybody.

Mr. McGinn.—It was recorded April 6, 1907.

Mr. de JOURNEL.—Yes, that's right.

Mr. MILLER.—We further object on the ground

it only purports to be a mortgage on the mining

ground itself and not on the gold-dust extracted, and

it cannot aifect the gold-dust without a provision in

the mortgage for it.

Objection overruled. Eixception.

Mr. McGinn.—We desire now to offer in evidence

the assigmnent of G. F. Dunbar to E. T. Barnette

dated August 20, 1906, and recorded the 21 day of

August, 1906, in the records of the Fairbanks Re-

cording District, in Vol. 2, p. 313 of Miscellaneous

Records.

Mr. de JOURNEL.—Plaintifes object on the

ground that the writing offered purports to be a chat-

tel mortgage and in face it has never been renewed

and does not comply with the law applicable to

Alaska regarding the renewal of chattel mortgages

in that the affidavit of bona fides has never been

made, and the instrument is of no force and effect

whatsoever.

Mr. MILLER.—We also object on the ground it

is an attempt to create a line upon moneys in the

custody of the Court in the suit before the Court

of Cascaden v. Dunbar et al., which was placed in
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the hands of the receiver by order of the Court and

that the assignment of a mortgage such as offered

here can create no prior lien upon moneys in court

as against the plaintiff in this suit.

Objection overruled.

Plaintiff excepts.

Assignment marked Bonnifield Exhibit No. 2, and
was and is in words and figures as follows, to wit

:

[Bonnifield Exhibit No. 2—Indenture—Dunbar to

Barnette, August 20, 1906.]

THIS INDENTUEE, made the 20th day of Aug-

ust, A. D. 1906, by and between Gr. F. Dunbar, party

of the first part, and E. T. Barnette, party of the

second part, both of Fairbanks, Alaska,

WITNESSETH:
That the said party of the first part is justly in-

debted to the said party of the second part in the

sum of Thirty thousand ($30,000.00) Dollars, lawful

money of the United States of America, upon a cer-

tain promissory note made at the date hereof, by the

said party of the first part to and in favor of the

party of the second part, in the words and figures

following, to-wit

:

"$30,000.00.

Fairbanks, Alaska, August 20, 1906.

Ten months after date, for value received, we

promise to pay to the order of E. T. Barnette, at the

office of Fairbanks Banking Company, Fairbanks,

Alaska, the sum of Thirty Thousand ($30,000.00)

Dollars, with interest thereon at the rate of one per

cent, from maturity until paid. Both principal and
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interest payable in lawful money of the United States

of America.

No
Due....

(Signed) G. F. DUNBAR.
(Signed) J. C. KELLUM."

NOW THIS INDENTURE WITNESSETH,
that for the purposes of securing the payment of the

said promissory note and the interest thereon, as it

shall become due and payable, the said party of the

first part, for and in consideration of the premises,

as also in consideration of the sum of one ($1.00)

Dollar, lawful money, to him in hand paid by the

said party of the second part, the receipt whereof is

hereby acknowledged, has granted, bargained, sold,

conveyed and confirmed, and does hereby grant, bar-

gain, sell, convey and confirm unto the said party

of the second part, his heirs and assigns, all his right,

title and interest in and to that certain placer min-

ing ground, situated, lying and being in the Fair-

banks Recording District, Territory of Alaska,

known and described as follows:

—

Placer mining claim number twelve (12) below dis-

covery, right limit, first tier, on Cleary Creek

;

The lower divided one-half (I/2) of creek placer

mining claim number five (5) below discovery on

Fairbanks Creek;

Also aU his right, title and interest in and to that

certain placer mining ground, situated, lying and

being in the Tanana Recording District, Territory

of Alaska, and described as follows, to-wit:

The lower divided one-half (^) of creek placer
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mining claim Number One (1) below discovery on

Tenderfoot creek;

Creek Claim number two (2) below discovery on

said creek;

The upper divided one-fourth (1/4) of creek claim

number three (3) below discovery on said creek;

The lower divided one-half (I/2) of creek claim

number eight (8) below discovery on said creek;

The lower divided one-half (%) of creek claim

number eleven (11) below discovery on said creek;

The lower divided seven-twelfths (7/12) of creek

claim number twelve (12) below discovery on said

creek

;

The undivided one-half (i^^) of creek claim num-

ber fifteen (15) below discovery on said creek;

All of creek placer mining claim number sixteen

(16) below discovery on said creek;

The undivided one-eighth (l/^) interest in bench

claims numbers five (5) and six (6) below discovery,

right limit, first tier, on said creek;

The undivided one-eighth (i/g) interest in bench

claims numbers two and three below discovery, right

limit, first tier, on said creek;

The undivided one-half (14) interest in bench

claim number eleven (11) below discovery, right

limit, first tier, on said creek

;

The undivided one-half (i/o) interest in bench

claim number twelve (12) below discovery, left limit,

first tier, on said creek;

The undivided one-half (i/4) interest in bench

claim number twelve (12) below discovery, right

limit, first tier, on said creek;
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All of number thirteen (13) below discovery on

said creek;

The undivided one-half (%) interest in claim num-

ber thirteen (13) below discovery, loft limit, first

tier, on said creek

;

All of bench claim number thirteen (13) below

discovery, right limit, first tier, on said creek;

Three hundred and fifty (350) feet off of the lower

end of creek claim number three (3) below discovery

and fifty (50) feet off of the upper end of creek

claim number four (4) below discovery on said creek

;

The lower divided one-half (i/>) of bench claim

number one (1) below discovery, left limit, first tier,

on said creek;

TOGETHER with all and singular the tenements,

hereditaments and appurtenances thereunto belong-

ing or in anywise appertaining.

TO HAVE AND TO HOLD the said premises,

with all the tenements, hereditaments and appurte-

nances thereunto belonging, unto the said party of

the second part, his heirs and assigns forever.

PROVIDED, nevertheless, that if the said party

of the first part shall well and truly pay, or cause to

be paid, the said promissory note, with the interest as

it shall become due and payable, thereon, according

to the tenor and effect thereof, then in such case this

indenture, and the estate hereby granted, shall be null

and void, else to remain in full force and virtue.

But it is distinctly understood and agreed, that if

the interest on said promissory note, or the principal

thereof, shall not be punctually paid when the same

becomes due and payable, as in said promissory note
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mentioned, then and in such case the principal sum

of said promissory note and the interest shall be

deemed and taken to be wholly due and payable, and

proceedings may forthwith be had by the said party

of the second part, his heirs, executors, administra-

tors or assigns, for the recovery of the same, either

by suit on said note or on this mortgage, anything in

this indenture or in said note contained to the con-

trary thereof notwithstanding. And in any suit or

other proceedings that may be had for the recovery

of the said principal sum and interest, on either said

note or this mortgage, it shall and may be lawful for

the said party of the second part, his heirs, execu-

tors, administrators or assigns, to include in the judg-

ment that may be recovered, counsel fees and charges

of attorneys and counsel that may be employed in

such foreclosure suit to the amount of five hundred

($500.00) Dollars, and if said suit is settled before

judgment, the same fee shall be allowed, as well as

all pa3^ments that the said party of the second part,

his heirs, executors, administrators or assigns, may
make for his or their securit}^ or on account of any

taxes, charges, incumbrances or assessments whatso-

ever on the said premises.

IN WITNESS WHEEEOF, the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

G. E. DUNBAR.
Signed, sealed and delivered in the presence of

:

ARTHUR FRAME.
C. E. CLAYPOOL.
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United States of America,

Territoiy of Alaska,—ss.

This is to certify, that before me, the undersigned,

a Notary Public in and for the Territory and Dis-

trict of Alaska, duly commissioned and sworn, per-

sonally appeared G. F. Dunbar, to me known to be

the person who signed and executed the within and

foregoing instrument, and he duly acknowledged to

me that he signed the same freely and voluntarily for

the uses and purposes therein mentioned.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my notarial seal this 20th day

of August, A. D. 1906.

[Seal] J. C. KELLUM,
Notary Public.

No. 402.

Territory of Alaska,

Fourth Judicial Division,—ss.

Filed for record at request of James Hill, on the

6 day of Sept., 1906, at 20 min. past 10 A. M., and

recorded in Vol. One of Mortgages Real, page 81.

Tanana Recording District.

H. L. HEDGER,
Recorder.

By A. Higgins,

Deputy.

Mr. McGINN.—I also wish to introduce in evi-

dence the assignment of this mortgage of E. T. Bar-

nette to S. A. Bonnifield, and ask that it be marked

Bonnifield Exhibit No. 3.
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Mr. de JOUENEL.—Plaintiff objects to this pur-

ported assignment on the ground that it purports to

be an assignment of the mortgage of one J. C. Kel-

Imn vrho is not a party to this suit, and it refers only

to propert}^ of Dunbar on Tenderfoot Creek in the

Tanana Eeeording District; it is immaterial and

could not bind us in any wa}^ and has never been re-

corded in the proper precinct at all.

Objection overruled.

Plaintiff excepts.

Assignment marked Bonnifield Exhibit No. 3,

thereupon being read in evidence by Mr. McGinn,

and was and is in words and figures as follows, to wit

:

[Bonnifield Exhibit No. 3—Assignment—Bamette

to Bonnifield, September 19, 1906.]

ASSIGNMENT.
KNOW ALL MEN BY THESE PRESENTS

:

That E. T. Barnette of Fairbanks, Alaska, the party

of the first part, for and in consideration of the sum
of Twenty-six thousand dollars lawful money of the

United States to him in hand paid by Samuel A.

Bonnifield, of the same place, the party of the second

part, the receipt whereof is hereby acknowledged,

does by these presents grant, bargain, sell, assign,

transfer and set over unto the said party of the sec-

ond part, a certain indenture of mortgage bearing

date the 20th day of August, 1906, made and executed

by J. C. Kellum to the said party of the first part and

recorded in the office of the Recorder of the Fair-

banks Recording District, Territory of Alaska, at 11

o'clock A. M. on the 21st day of August, 1906, in

Volume 2 of Mortgages at page 633 to which record
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this instrument refers. Also, that certain indenture

of Mortgage made the 20th day of August. 1906, and

executed by G. F. Dunbar to the said E. T. Barnette

which said mortgage covers the interests of the said

G. F. Dunbar in his placer claims on Tenderfoot

Creek, and which said mortgage is recorded in the

office of the Recorder of the Tanana Recording Dis-

trict, Territory of Alaska, to w^hich records this in-

strument refers, together with the promissory notes

therein described, and the money due and to grow

due thereon with the interest.

And the said party of the first part does hereby

make, constitute and appoint the said party of the

second part his true and lawful attorney irrevocable

in his name or otherwise but at the proper costs and

charges of the said party of the second part to have,

use and take all lawful ways and means for the re-

covery of the said money and interest. And in case

of payment to discharge the same as fully as the said

party of the first part might or could do if these

presents W' ere not made.

IN WITNESS WHEREOF the party of the first

part has hereunto set his hand and seal this the 19th

day of September, 1906.

E. T. BARNETTE. [Seal]

By R. C. WOOD,
His Attorney in Fact.

Witnesses

:

M. L. SULLIVAN.
N. R. MOORE.
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United States of America,

Territory of Alaska,—ss.

On tliis 19tli day of September, 1906, before me the

undersigned. Notary Public, personally appeared

R. C. Wood, to me personally known to be the attor-

ney" in fact for E. T. Barnette, the party of the first

part mentioned in the within and foregoing assign-

ment, and he acknowledged to me that he signed, the

name of E. T. Barnette to said assignment as the free

and voluntar}" act and deed of the said E. T. Bar-

nette and as the free and voluntary act and deed of

himself as such attorney in fact for the uses and pur-

poses therein mentioned.

In witness whereof I have hereunto set my hand

and seal this the 19th day of September, 1906.

[Seal] M. L. SULLIVAN,
Notary Public for Alaska.

Territory of Alaska,

Fourth Judicial Division,—ss.

Filed for record at request of Samuel A. Bonni-

field on the 1 day of Dec, 1906, at 55 min. past 10 A.

M. and Recorded in Vol. 3 of Mortg. P., page 307,

Fairbanks Recording District.

G. B. ERAVIN,

Recorder.

By John L. Long,

Deputy.

Mr. McGINN.—We now offer in evidence the as-

signment of G. F. Dunbar to S. A. Bonnifield, and

ask that it be marked Bonnifield Exhibit No. 4.

(Reading in evidence.)
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Mr. MILLER.—I presume your Honor will per-

mit us, we will order our objections, not with a view

that your Honor will sustain them, but we expect the

Court to investigate all of these questions and deter-

mine them.

Mr. de JOURNEL.—It is simply to keep our rec-

ord straight.

Mr. MILLER.—And I wish your Honor would

permit us until two o'clock this afternoon to formu-

late our objections as to all of these offers.

The COURT.—Very well, if you wish to make

your objections more complete at two o'clock they

may be considered as having been made at this time

and at the time of each of the offers. I understand

that Mr. de Journel objects to any and all testimony

on the behalf of Bonnifield to start with.

Mr. MILLER.—I understand, but we would like

to put them in regular form.

The COURT.—Yes, you may do so. I understand,

Mr. McGinn, that the Grand Jury wishes you at this

time for some purpose and I presume we will have

to suspend for that reason.

Mr. de JOURNEL.—I object to this paper writing

called an assignment being introduced in evidence on

the ground that it is in fact a chattel mortgage re-

ferring to other mortgages unrecorded ; and this pur-

ported chattel mortgage or assignment does not

comply with the law regarding chattel mortgages and

pledges of personal property by being renewed, and

there is no affidavit of good faith.

Objection overruled. Exception.

Marked Bonnifield Exhibit No. 4, the same being

in words and figures as follows, to wit

:
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[Bonnifield Exhibit No. 4—Assignment—Dunbar to

Bonnifield, September 9, 1907.]

KNOW ALL MEN BY THESE PKESENTS,
that I, G. P. Dunbar, of Fairbanks, Alaska, for and

in consideration of the sum of One Dollar and other

good and valuable considerations the receipt whereof

is hereby acknowledged, do hereby assign, transfer,

sell, convey and set OA^er unto S. A. Bonnifield, of

Fairbanks, Alaska, all my right, title and interest in

and to the gold dust now held b}^ S. A. Bonnifield as

trustee in pursuance of a stipulation entered into be-

tween the parties in the case of Cascaden vs. Dunbar,

et ah, now pending in the Circuit Court of Appeals;

and,

WHEEEAS, I, G. F. Dunbar, did heretofore, and

in the month of Aug. 20, 1906, assign and transfer to

E. T. Barnette all my right, title and interest in and

to that portion of the gold dust which was then in the

hands of the trustee agreed upon by the parties, the

amount of which said gold dust is designated and

specified in said assignment to E. T. Barnette, and

which was assigned to E. T. Barnette to secure the

payment of a mortgage for the sum of Thirty Thou-

sand Dollars entered into on the 20 day of August,

1906,

NOW, THEEEFOEE, I do hereby authorize and

empower the said S. A. Bonnifield to taje of the gold

and gold dust that has been deposited since the time

of said assignment to the said E. T. Barnette with

him as trustee, or which has come into his hands as

trustee such an amount in pajTnent of two certain
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promissory notes executed by me in favor of the said

S. A. Bonnlficld, dated the 18th day of September,

1906, one for the sum of $4,320.00 and one for the sum

of $6,000.00, the said notes being due on the 17th day

of May, 1907, also to bear interest from maturity as

will satisfy the same, and that after said notes above

specified with interest shall have been paid in full

that the balance of any such gold dust belonging to

me that he may have in his possession shall be applied

upon the itiortgage of $30,000.00 given to E. T. Bar-

nette and which was subsequently assigned to S. A.

Bonnifield, and I do hereb}^ assign and transfer upon

the same terms and conditions heretofore stated all

gold and gold dust that may be hereafter taken from

No. 12 A below Discovery on Cleary Creek until all

the money which I owe to the said S. A. Bonnifield

shall be paid in full. This assignment is to transfer

at once all of my title in and to the gold dust now on

deposit with the said S. A. Bonnifield and held by

him as trustee, and also, all dust that has been ex-

tracted from said claim, No. 21 A below Discovery

on Clear}^ Creek, and which has come into his hands

as trustee, and also all future gold that may be mined

and extracted from said property which shall simi-

larly be deposited with him.

IN WITNESS WHEREOF, I have hereunto set

m}^ hand and seal this the 9th day of September, 1907.

G. F. DUNBAR. [Seal]

Witnesses

:

JOHN L. McGINN.
N. R. MOORE.
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United States of America,

Territory of Alaska,—ss.

This is to certify that on this 9th day of Septem-

ber, 1907, personally appeared before me, G. F. Dun-

bar to me personally known to be the individual

described in and whose signature is subscribed to the

foregoing instrument, and he acknowledged to me
that he signed, sealed and delivered the said instru-

ment freely and voluntarily for the uses and pur-

poses therein mentioned.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal this the day and year hereinabove

written.

[Seal] JOHN L. McGINN,
Notary Public for Alaska.

Mr. McGINN.— (11:15 A. M., after returning

from Grand Jury.) I now desire to offer in evi-

dence the indenture of mortgage made and executed

on April 6th, 1907, and recorded upon the same day

in Vol. 3 of Mortgages on page 495 of the records of

Fairbanks Recording District.

The COURT.—Have you any special objection to

this other than already made ?

Mr. de JOURNEL.—The same objection, that it is

incompetent to bind the proceeds of the mine, and

the other that it does not comply with the law in re-

spect to chattel mortgages.

The COURT.—The objection may be overruled and

the mortgage and notes may be marked Bonnifield

Exhibits 5, 6 and 7.

Mortgage and two notes marked Bonnifield Ex-
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hibits 5, 6 and 7, and were and are in words and

figures as follows, to wit

:

[Bonnifield Exhibit No. 5—Indenture—Dunbar to

Bonnifield, April 6, 1907.]

THIS INDENTURE, made this 6th day of April,

in the year of our Lord one thousand nine hundred

and seven. Between G. F. Dunbar of Fairbanks, the

party of the first part, and Samuel A. Bonnifield of

Fairbanks, party of the second part:

WITNESSETH, That the said party of the first

part, for and in consideration of the sum of Ten

Thousand three hundred & twenty Dollars gold coin

of the United States to me in hand paid by the party

of the second part, the receipt whereof is hereby

acknowledged, does by these presents grant, bargain,

sell, convey and quitclaim unto the said part—of the

second part, and to his heirs and assigns, the follow-

ing described placer mining property lying and

being in the and Recording District, Territory

of Alaska, and particularly bounded and described as

follow^s, to wit

:

All of my interest in the undivided upper one-half

(1/4) of Number Five (5) Below, Fairbanks Creek,

a tributary of Fish Creek, and all of my interest in

Number twelve "A" (12) Below discovery on Cleary

Creek a tributary to Chatanika River.

Together with all and singular the tenements, here-

ditaments and appurtenances thereunto belonging.

THIS CONVEYANCE is intended as a mortgage

to secure the pajanent of Ten Thousand three him-

dred & twenty Dollars, gold coin of the United States,

together with interest thereon in like gold coin at the
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rate of 12 per cent, per annum from maturity until

paid, according to the terms and conditions of 2 cer-

tain promissory notes, bearing same date, Sept. 18th,

06, made by G. F. Dunbar payable by him May 17,

07, to the order of Samuel A. Bonnifield, and these

presents shall be void if such pajanent be made ac-

cording to the terms and conditions thereof. But in

case default be made in the payment of the principal

or interest of said promissory note, or any part there-

of, when same shall become due and payable,

according to the terms and conditions thereof, then

the said party of the second part, his executors, ad-

ministrators and assigns, are hereby empowered to

sell the said premises, with all and every of the ap-

purtenances, or any part thereof, in the manner pre-

scribed by law, and out of the money arising from

such sale, to retain the whole of said principal and

interest whether the same shall then be due or not,

together with the costs and charges of making such

sale, and the overplus, if any there be, shall be paid

by the part—making such sale, on demand, to the said

party of the first part, his heirs or assigns.

IN WITNESS WHEREOF, the said party of the

first part has hereunto set his hand and seal the day

and year first above written.

G. F. DUNBAR. [Seal]

Signed, sealed, and delivered in presence of:

C. HARRY WOODWARD.
TH. WITTE.
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United States of America,

Territory of Alaska,—ss.

THIS IS TO CERTIFY, That on this 6th day of

April, A. D. 1907, before me, C. Harry Woodward, a

Notary Public in and for the Territory of Alaska,

duly commissioned and sworn, personally came Gr. F.

Dmibar to me known to be the individual described

in and who executed the within instrument, and ac-

knowledged to me that he signed and sealed the same

as his free and voluntary act and deed, for the uses

and purposes therein mentioned.

WITNESS my hand and official seal the day and

3^ear in this certificate first above written.

[Seal] C. HARRY WOODWARD,
Notary Public in and for the Territory of Alaska,

Residing at Fairbanks.

Territory of Alaska,

Fourth Judicial Division,—ss.

Filed for record at request of First National Bank
on the 6th day of April, 1907, at 40 min. past 12 P. M.

and recorded in Vol. 3 of Mort., page 495. Fair-

banks Recording District.

G. B. ERWIN,
Recorder.

By Phil. Gallaher,

Deputy.

[Bonnifield Exhibit No. 6—Note.]
$6000.00 Fairbanks, Alaska, Sep. 18 1906.

Eight Months after date, for value received, I

promise to pay to the order of Samuel A. Bonnifield
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at the First National Bank, at their office at Fair-

banks, the summ of Six Thousand Dollars, with inter-

est thereon at the rate of twelve per cent, per annum

from Maturity until paid. Both Principal and in-

terest payable in lawful money of the United States

of America.
G. F. DUNBAR.

No. 917.

Due May 17th, 1907.

Endorsed on back

:

Dec. 12, 1907. Pd. Int. to date $410.00

Dec. 12, 1907. Paid on Princ 6000.00

(Above part of proceeds % of 'S. A. Bonnifield

Trustee % balance to equal $8072.56 applied on note

of 9/18/06 for $4320.00.)

[Bonnifield Exhibit No. 7—Note.]
$4320.00 Fairbanks, Alaska, Sep. 18, 1906.

Eight Months after date, for value received, I

promise to pay to the order of Samuel A. Bonnifield

at The First National Bank, at their office at Fair-

banks, the sum of Four Thousand Three Hundred &
Twenty Dollars, with interest thereon at the rate of

twelve per cent, per annum from Maturity until paid.

Both principal and interest payable in lawful money

of the United States of America.
G. F. DUNBAR.

No
Due May 17th, 1907.

Endorsed

:

Sep. 25, 1907—% of 25 oz. G. D. at

17.17 $ 286.16

De(^ 12, 1907 Pd on Princ 1662 . 56

(Above balance of % of S. A. Bonnifield Trustee
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% amounting to $8072.56.)

Mr. McGinn.—Now, on this Bonnifield Exhibit

No. 2, I notice I omitted to read the endorsement on

the back, which is as follows

:

"I hereby assign and set over all my right, title

and and interest in and to the gold-dust referred to on

the reverse side of this sheet to S. A. Bonnifield.

E. T. BARNETTE."
The COURT.—Is the assignment recorded'?

Mr. McGinn.—There is another formal assign-

ment covering it.

The COURT.—Do you question the signature to

that instrument, Mr. de Joumel ?

Mr. de JOURNEL.—Yv^e onh^ question the instru-

ment because it does not comply with the law. We
will incorporate all of our objections later.

The COURT.—The assignment may be admitted

with the main exhibit. You don't wish to offer it is

a separate exhibit?

Mr. McGinn.—No, sir.

Plaintiff excepts.

We now^ desire to offer in evidence deed from A. C.

Rice to S. A. Bonnifield, dated July 2, 1907, and re-

corded in Vol. 9 of DeedSj at page 120 of the records

of the Fairbanks Recording District, and ask that it

be marked Bonnifield Exhibit No. 8.

Objected to as incompetent, irrelevant and imma-

terial, and for the reason it does not appear to cover

the property in controversy, and for the same reasons

as heretofore urged and as counsel may hereafter

formulate.

Objection overruled. Exception.
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Marked Bonnifield Exhibit No. 8 and read in evi-

dence by Mr. McGinn, which said exhibit was and is

in words and figures as follows, to wit

:

[Bonnifield Exhibit No. 8—Indenture—Rice to Bon-

nifield, July 1, 1907.]

THIS INDENTURE made and entered into this

the 1st day of July, A. D. 1907, by and between A. C.

Rice, of Fairbanks, Alaska, the party of the first

part, and S. A. Bonnifield, of the same place, the

party of the second part, WITNESSETH

:

That the said party of the first part, for and in

consideration of the sum of one dollar, lawful money,

and other good and valuable considerations, to him

in hand paid by the said party of the second part, the

receipt whereof is hereby acknowledged, does hereby

give, grant, bargain, sell, convey and forever quit-

claim unto the said party of the second part, that cer-

tain placer mining property, situated, lying and be-

ing in the Fairbanks Recording District, Territory

of Alaska, Third Division, and more particularly

described as follows, to-wit

:

All right, title and interest in and to bench placer

mining claim number twelve below discovery on

Gleary Creek, first tier, right limit

;

All right, title and interest in and to the upper

divided one-half of placer mining claim number five

(5) below discovery on Fairbanks Creek.

Together with all and singular, the tenements,

hereditaments and appurtenances thereunto belong-

ing or in any wise appertaining.

TO HAVE AND TO HOLD, the same unto the
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said party of the second part, his heirs and assigns

forever.

IN WITNESS WHEREOF, the said party of the

first part has hereunto set his hand and seal this the

day and year herein first above written.

A. C. RICE. [Seal]

Signed, sealed and delivered in the presence of

:

M. L. SULLIVAN.
ARTHUR FRAME.

United States of America,

Territory of Alaska,—ss.

This is to certify, that before me, the undersigned,

a Notary Public in and for the Territory of Alaska,

duly commissioned and sworn, personally came A. C.

Rice, to me known to be the person named in and who

executed the attached instrument, and he duly

acknowledged to me that he executed the same freely

and voluntarily for the uses and purposes therein

mentioned.

In witness whereof, I have hereunto set my hand

and affixed my notarial seal this the 1st day of July,

A. D. 1907.

M. L. SULLIVAN,
Notary Public.

Territory of Alaska,

Fourth Judicial Division,—ss.

Filed for record at request of First National Banl^,

on the 2 day of July, 1907, at 55 min. past 9 A. M., and
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Eecorded in Vol. 9 of Deeds, page 120. Fairbanks

Recording District.

G. B. ERWIN,
Recorder.

By Henry T. Ray,

Deputy.

The COURT.—I suppose your object is in intro-

ducing these papers, Mr. McGrinn, is, you take the

position that Dunbar had a right to assign his interest

at any time ; that there was no lien on the gold-dust,

and that his interest in the property or any interest

you might have purchased you have the standing at

least of an innocent purchaser for value.

Mr. McGinn.—Yes, sir. Noav we desire to intro-

duce the assignment from A. C. Rice to S. A. Bonni-

field made the same day as the deed just read, July

2, 1907, and recorded in Vol. 3 of Miscellaneous

Records, page 45, of the records of the Fairbanks

Recording District.

Objected to on all the ground already urged, and

the further ground that it is wholly iimnaterial in

tliis matter.

Objection overruled. Exception.

Marked Bonnifield Exhibit No. 9, and read in evi-

dence by Mr. McGinn, said instrument being in words

and figures as follows, to wit

:

[Bonnifield Exhibit No. 9—Assignment—Rice to

Bonnifield, July 1, 1907.]

KNOW ALL MEN BY THESE PRESENTS:
That I, A. C. Rice, of Fairbanks, Alaska, in con-

sideration of the sum of one dollar ($1.00) , and other
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valuable considerations to me paid and moving by

S. A. Bonnifield, the receipt whereof is hereby

acknowledged, do hereby assign, transfer, sell, and

set over unto the said S. A. Bonnifield, all my right,

title and interest, claim and demand of whatever kind

or nature soever, in and to all moneys due or to be-

come due or belonging to me and now held in escrow

in the action of David H. Gascaden, plaintiff, vs. Geo.

F. Dunbar, Gharles Scott, J. Bennett, F. G. Manley,

and said A. C. Rice, defendants, the said moneys be-

ing placer and held by The First National Bank at

Fairbanks, Alaska, being the royalties from placer

mining claim number twelve below discovery on

Cleary Creek, first tier, right limit, to abide the de-

cision of the Circuit Court of Appeals in the said

hereinbefore mentioned action, and for all such sums

of money, gold, and gold-dust w^hich are now in said

bank held in the matter hereinbefore mentioned, or

which at any time between the date hereof and the

final determination of said cause in the Circuit Court

of Appeals.

TO HAVE AND TO HOLD the same unto the

said S. A. Bonnifield, his executors, administrators

and assigns forever.

And I, the said A. C. Eice, do hereby constitute

and appoint the said S. A. Bonnifield to be my attor-

ney irrevocable in the premises, to do and perform all

matters, acts, and things relating thereto, in like man-
ner, and to all intents and purposes as fully and com-

pletely as I might or could do if personally present.

IN WITNESS WHEREOF, I have hereunto set
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my hand and seal this the 1st day of July, A. D. 1907.

A. C. EICE. [Seal]

In the presence of

:

M. L. SULLIVAN.
AETHUR FEAME.

United States of America,

Territory of Alaska,—ss.

This is to certify, that before me, the undersigned,

a Notary Public in and for the Territory of Alaska,

duly commissioned and sworn, personally came A. C.

Eice, to me known to be the person named in and who

executed the attached instrument, and he duly

acknowledged to me that he executed the same freely

and voluntaril}^ for the uses and purposes therein

mentioned.

In witness whereof, I have hereunto set my hand

and affixed my notarial seal this the 1st day of July,

A. D. 1907.

[Seal] M. L. SULLIVAN,
Notary Public.

Territor}^ of Alaska,

Fourth Judicial Division,—ss.

Filed for record at request of First National Bank,

on the 2 day of July, 1907, at 55 min. past 9 A. M.,

and recorded in Vol. 3 of Miscl., page 45, Fairbanks

Eecording District.

a. B. EEWIN,
Eecorder.

By Henry T. Eay,

Deputj^

Mr. McGinn.—I now desire to introduce in evi-
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dciice the assignniciit of S. A. Bonnifield to the First

National Bank dated April 11th, 1909, including the

prop<^rty in controversy.

Objected to on all the grounds heretofore assigned

;

and on the further ground that it is incompetent and

immaterial in this case because Bonnifield had no

right or authority to assign funds in the custody of

the Court in this case * * * and further that

any such assignment would, in all events, be subject

to the rights of the plaintiff Cascaden.

Objection overruled. Exception.

Marked Bonnifield Exhibit No. 10, and read in evi-

dence by Mr. McGinn, the same being in words and

figures as follows, to wit

:

[Bonnifield Exhibit No. 10—Assignment—Bonnifield

to First National Bank, April 11, 1909.]

I, SAMUEL A. BONNIFIELD, of Fairbanks,

Alaska, for and in consideration of the sum of one

dollar ($1.00) and other good and valuable considera-

tion to me in hand paid, the receipt whereof is hereby

acknowledged, do by these presents grant, assign, sell,

transfer and set over unto The First National Bank,

of Fairbanks, Alaska, all of my right, title and inter-

est in and to that certain fund now on deposit with the

Clerk of the District Court for the Third Division of

the Territory of Alaska, in that certain action en-

titled Cascaden vs. Dunbar, et al., being numbered

165, and

I DO HEREBY AUTHORIZE AND EM-
POWER The First National Bank to take such steps

and to institute such proceedings in my name, or

otherwise, that ma}^ be necessary to enforce the pay-
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meiit of the same.

IX WITNESS VniEREOF, I have hereunto set

my hand and seal this 11th day of April, 1909.

SA]MUEL A. BONNIFIELD,
SA^IUEL A. BONNIFIELD,
By C. J. HURLEY,

His Attorney in Fact.

In the presence of

:

JOHN L. McGinn.
M. E. ANDEESON.

United States of America,

Territory of Alaska,—ss.

THIS IS TO CEETIFY that before me, the

undersia^ned, a Notary Public in and for the Terri-

tory of Alaska, personally appeared Samuel A. Bon-

nifield, by and through his Attorney in Fact, C. J.

Hurley, personally known to me to be the identical

person who executed the foregoing instrument for

and on behalf of said Samuel A. Bonnifield, and per-

sonally known to me to be the attorney in fact of said

Samuel A. Bonnifield, and the said Samuel A. Bonni-

fielrl, through said attoraey in fact did acknowledge

to me that he executed the foregoing instrument

freely and voluntarily and for the uses and purposes

therein stated, and the said C. J. Hurley, as said at-

torney in fact, also acknowledged to me that in ex-

ecuting the same for and on behalf of the said Samuel

A. Bonnifield that he did the same freely and vol-

untarily and for and on behalf of said Samuel A.

Bonnifield.
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WITNESS my hand and notarial seal this 11th

day of April, 1900.

[Seal] JOHN L. McGINN,
Notary Public in and for the Territory of Alaska,

Eesiding at Fairbanks, Alaska.

Mr. McGINN.—I will call Mr. Hurley.

Mr. de JOURNEL.—We now object to the intro-

duction of any testimony on all the grounds hereto-

fore set forth; further, on the ground that it is im-

proper and there are no grounds to have any testi-

mony introduced; that judgment has been rendered,

a decree entered and an accounting has been passed

upon; that we have been served with no notice in

this matter, there are no new parties, and we come

here under protest in this matter, and the introduc-

tion of any evidence, oral or documentary, is ob-

jected to at this time.

Mr. MILLER.—I would like to make that a little

different, that is, additional and supplemental to

that made by counsel. This Court has no power at

this time, there being a change of Judges, not being

the same Court before whom the issues were tried, to

litigate new matters or introduce evidence on mat-

ters not appearing on the face of the record itself.

We will also include all of these matters in our

foiinal objections at two o'clock.

Objection overruled. Exception.
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[Testimony of C. J. Hurley, for Protestant and

Assignee.]

C. J. HURLEY, being called by the protestant

and assignee, and first duly sworn, testified as follows

on

Direct Examination.

(By Mr. McGINN.)
Your name is C. J. Hurley ? A. Yes, sir.

Q. What position do you occupy at the present

time?

A. President of the First National Bank.

Q. Are you acquainted with S. A. Bonnifieldl

A. Yes, sir.

Q. I'll ask you to state whether or not in the

month of December, 1907, Frank Manley was in-

debted to S. A. Bonnifield in any amount?

A. Yes, sir.

Q. Do you remember the exact amount?

A. No, I don't.

Q. You're acquainted with this fund that has been

—you know all about the fund that is in the hands of

the Court at the present time, A. Yes, sir.

Q. Do you know how much Mr. Manley claimed in

that fund in December of 1907?

A. One-sixth.

Objected to as immaterial.

Objection overruled. Exception.

Q. Do you remember what was the total amount

at that time?

A. $48,600 and some dollars ; I think that was the

fund Mr. Bonnifield was trustee of, and another

small fund I believe.
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(Testimony of G. J. Hurley.)

Q. Afterwards added to thatf A. Yes.

Q. Do you know whether or not Mr. Manley

directed Mr. Bonnifield to apply his proportion of

that fund upon the indebtedness due Bonnifield?

Objected to on all the grounds heretofore urged,

and further that an order of that kind can't bind the

plaintiff in this case.

Objection overruled. Exception.

A. Yes, sir.

Q. What was done in regard to that, Mr. Hurley ?

A. With the fund, or just the Manley portion of

it?

Q. The Manley portion.

A. One-sixth of the fund was applied to his in-

debtedness amounting to eight thousand and some

odd dollars.

The COURT.—His indebtedness to the Bank?
A. No, to Mr. Bonnifield, or the Bank.

Mr. McGINN.—AVhat bank was that?

A. The Bank of deary.

Q. Mr. Bonnifield was the owner of it ?

A. Yes, sir.

Q. And Mr. Manley had a large over-draft at the

Bank of Cleary owned by Mr. Bonnifield ?

A. Yes, sir.

Q. In this protest here it is set out that he owed
the bank $8,072.56, would you say that was about

the correct amount?

A. Yes, sir, that's the correct amount.

Q. Now, on what date was that applied on his

overdraft? A. December 12th, 1907.
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(Testimony of C. J. Hurley.)

Q. State whether or not that was done under the

direction of Mr. Manley or at his request

.

A. That was my understanding, it was at his re-

quest.

Q. What position do you occupy in the bank at

the present time, Mr. Hurley? A. Cashier.

Mr. MILLER.—We wish to have that portion of

the former answer stricken, that it was his under-

standing how it was to be applied.

A. Well, I couldn't say positively it was at the

direction of Mr. Manley I applied it—I think on the

other hand it was Mr. Bonnifield's.

Objection overruled. Exception.

Mr. MILLEE.—I understand that this is covered

by the assignment in evidence, and we object to this

testimony as not the best evidence.

The COURT.—I will hear what the witness has

to say.

Objection overruled. Exception.

Mr. McGINN.—Do you know what Mr. Manley

did in regard to the fund, or did you ever hear him

say a portion of the fund should be applied on his

indebtedness to Bonnifield?

A. Yes, sir, at least he confirmed the application

of that amount.

Q. When?
A. I couldn't say just when, shortly after the

credit was applied.

Q. How did he confirm it?

A. Well, by acknowledging it, and I can't state

just the words he used.
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(Testimony of C. J. Hurley.)

Q. And lie never questioned it since that time %

A. No, lie acknowledged it to be the correct

amount.

Q. You entered it in the ])ooks in the regular

course of business? A. Yes, sir.

Q. Where is Mr. B^nnifield at the present time ?

A. Seattle, Washington, the last time I knew him.

Cross-examination.

(By Mr. de JOURNEL.)
You say that Mr. Bonnifield at that time took out

of the funds of the receivership yet in his hands the

sum of eight thousand and odd dollars and put it to

the account of Manley?

A. Yes, sir, applied it on Mr. Manley's indebted-

ness.

Q. That must have left his account—you're

familiar with the account of the receivership, it was

cash on the books, wasn't it? A. Yes, sir.

Q. You're familiar with it? A. Yes, sir.

Q. That sum was just deducted from that re-

ceivership account and placed to the credit of Man-

ley? A. Yes, sir.

Q. Without any order of court that you know of

except Bonnifield 's instructions and receipt?

A. Yes, sir.

Q. Would you remember when that money was

ordered paid into court, do you recollect that date ?

A. Yes, sir, that was last year ; I don 't remember

the date.

Q. You remember the occasion, don't you?

A. Yes, sir.
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(Testimony of C. J. Hurley.)

Q. Why was it not paid forthwith %

Objected to as immaterial.

Objection overruled. Exception.

Q. The reason why it was not paid forthwith was

because it was used, wasn 't it, by the Bank ?

A. No, sir, not before.

Q. You always had that money right at hand

there? A. Yes, sir.

Q. At all times ? A. Yes, sir.

Q. And never used it ? A. No, sir.

Q. You always had the credit and the funds on

your books ?

A. Any further than any other deposits of the

bank ; I don't think there was any time but the money

could have been paid.

Q. Did you ever have in cash $51,000.00 in that

bank, at all times since Mr. Bonnifield was receiver

of this fund ?

Objected to as immaterial, since the money has

been put up, and it is not cross-examination. I only

asked him as to this one credit.

Mr. de JOURNEL.—(After argument.) I'm go-

ing to show your Plonor that this fund was com-

mingled with his own funds and used by the Bank,

and that interest was drawn from it, and conse-

quently we're entitled to the same interest that he

got himself. I'm going further to show that at the

time he used every dollar of that money in their

Bank to pay their debts, every dollar of it, and were

unable to put it up when so ordered by the Court,

which shows we are entitled to get interest from it
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(Testimony of C. J. Hurley.)

because no trustee can be allowed to reap the benefit

of his trust funds.

The COURT.—How do you expect to get interest

from the Bank ? The Bank isn 't a party to the suit.

Mr. de JOURNEL.—Then, why are they herel

Your Honor holds they are here for one purpose, for

the benefit of their claim and in their own interest;

why are they not here for our benefit then?

The COURT.—They are showing how this fund

ought to be distributed. In any event, if the Bank
hasn't been made a party you can't get judgment

against Bonnifield for interest on the fund. If

Bonnifield has profited in any way from the fund

and you think you have a cause of action against

him for that, you might hold him. (After argu-

ment at length.) I w^ill sustain the objection.

Plaintiff excepts.

Q. Now, Bonnifield was president of the First

National Bank? A. Yes, sir.

Q. He was also a stockholder was he not?

A. Yes, sir.

Q. To what extent?

Objected to as immaterial.

Objection overruled. Exception.

Q. What stock, how much did he have?

A. At what particular time?

Q. In 1907. A. I couldn't state exactly.

Q. In 1908?

A. 190 shares to the best of my recollection.

Q. How many shares have you got ?

A. Five hundred.
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(Testimony of C. J. Hurley.)

Q. That's a little over one-third of the capital

stock of the First National Bank on a capitaliza-

tion of $50,000 is it not ?

A. Yes, sir, capital $50,000 and surplus $50,000,

Counsel objects to going to to the affairs of the

First National Bank to find out what profits they

made.

The COiURT.—I want to find out all I can about

it, but I don't think counsel has a right to go into

the financial affairs of the First National Bank.

Mr. de JOURNEL.—Very well, I shall only go

into Bonnifield's. He had 190 shares of the capi-

tal stock in 1907 and 1908? A. Yes, sir.

Q. Up until 1909 hasn't he—he has got it yet

hasn't he? A. No, sir.

Q. He has lately parted with his interest has he

not? A. Yes, sir.

Q. About two months ago? A. Yes, sir.

Q. Until then, from 1906 up until two months

ago he had that interest that you mentioned?

A. Now, I wouldn't say back in 1906 or 1907, but

in 1908 he had bought 190 shares.

'Q. He had some shares in 1906 and 1907 did he

not—he was president of the bank then?

A. Yes, sir.

Q. And had some shares in the bank?

A. He had in 1907; I don't know about 1906, I

wasn't here.

Q. In 1907 he had anyway? A. Yes, sir,

Q. Now, this money, this trust fund, he deposited

that in the bank of which he was president, in the
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(Testimony of C. J. Hurley.)

First National Bank—this $51,000.00?

A. I wasn't with the Bank when the original de-

posit was made.

Q. If—3^ou say you're familiar with the ac-

counts
;
you know there was a certain sum of money

to the credit of this cause of Cascaden vs. Dunbar,

deposited by Sam Bonnifield as receiver ?

A. It was deposited in the Bank of Cleary.

Q. In the Bank of Cleary?

A. When it came to my notice, yes, sir.

The COURT.—Let me ask you, Mr. de Journel;

all of the parties agreed to these various receivers

holding the money. Did you expect at that time or

have anything to indicate that the parties expected

the agent would pay interest on the money?

Mr. de JOURNEL.—No, sir, because we didn't ex-

pect him to use it and speculate with our trust mone}^

Mr. ADAMS.—They all agreed to the deposit, I

think.

Mr. de JOURNEL.—The fact is, the agent only

paid it w^hen he was called upon to do so by Judge

Reid.

Mr. McGinn.—That isn't a fair statement. Af-

ter that telegram from Judge Reid he came to me
and told me that $50,000 w^as a pretty steep deposit

to pay out, and it was right at a time when all the

banks w^ere on a scrip basis and they were redeem-

able the first part of May w^as it ?

The WITNESS.—The first of August.

Mr. McGINN.—And Mr. de Journel came to me
and said the bank could take their time about i^ut-
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(Testimony of C. J. Hurley.)

ting it up.

Mr. de JOURNEL.—Did you have $50,000 in cash

in that bank and not in scrip, Mr. Hurley ?

A. Yes, sir.

Q. 'Not in scrip ? A. Yes, sir.

Q. Was that money used or not?

A. No, sir, it was in the vault.

Q. In currency?

A. Well, some time prior to this order

—

Q. Just answer that—at the time of the panic

could you or could you not, or did you or did you not

use that money to pay deposits ?

Objected to on the ground that he can't tell.

The COURT.—Let me ascertain about this, Gen-

tlemen. When this agent was agreed upon, did you

exact a bond from him?

Mr. de JOURNEL.—No.
Q. You agreed he should hold the money?

A. Yes, sir.

Q. You expected he should be ready to respond

with the money at any time he was called upon ?

A. That was the reason we gave it to Mr. Bonni-

field; we didn't know he had any antagonistic inter-

est at all.

Q. Well, don't talk about his antagonism; jou

knew Mr. Bonnifield was responsible?

A. Financially; we didn't know anything about

him otherwise.

Mr. McGinn,—You stipulated he was a fit and

proper person.

The COURT.—You expected him to hold the
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(Testimony of C J. Hurley.)

funds where ?

Mr. de JOURNEL.—In the bank, and take care of

it ; he was better fixed for vaults and safes and every-

thing, and we thought he would take the gold-dust

and put it in the vault and care for it.

Q. Your idea was for him to keep it in cash %

A. Yes, sir.

Q. What compensation was he to have ?

A. That was to be fixed upon afterwards. In

fact he came to myself and Mr. Miller and asked

that he have the opportunity to keep the fund.

Q. Did you expect him to do that without com-

pensation ?

A. No, sir ; I will state frankly that he was to sell

the gold-dust and give us the currency for deposit

—

he was in that business and was to make his money

that way. And I mentioned it to Mr. McGinn at the

time.

Mr. McG-INN.—They stipulated at that time when

there was keen competition among the banks and

gold-dust was high, Mr. de Journel came and said we

could get more for the gold-dust that way since there

was keen competition among the banks, and there

was a stipulation drawn up at the time.

Mr. de JOURNEL.—As a matter of fact, Mr.

Bonnifield came for the gold-dust first, and requested

to be made receiver largely on that account.

By the COURT.— (After argument at length.) I

will hear all the testimony you have on the matter

now, and when I rule it will be final as far as I am
concerned.

Assignee excepts.
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(Testimony of C J. Hurley.)

Mr. de JOUENEL.—Mr. Hurley, would you say

that this $50,000 were never used by Mr. Sam Bonni-

field or the bank at any time?

A. To the best of my opinion there was no time

but what it could have been put up, and paid.

Q. I 'm not asking you that : Was it used ? Was
it in the safe in currency at all times ?

A. I wouldn't say that it was either in the safe

or outside in the banks.

Q. You commingled it with your own funds
;
5^ou

didn't have a separate account and place where you

kept that $51,000? A. No, sir.

Q. It went into circulation, in other words'?

A. Yes, sir.

Q. You made loans at that time, too ?

A. Yes, sir.

Q. And for all you know, that money may have

been loaned with the rest ?

A. Yes, I couldn't identify the money.

Q. What was your ordinary rate of interest on

loans ?

Objected to as immaterial.

The CO'URT.— (After argument.) Why can't

you stipulate as to the facts to be established? It

will save the time of the Court and work of counsel.

It is clear to me that the property involved is in-

tended to be described in that mortgage.

Mr. McGinn.—Very well; it is stipulated that

the property described in the various mortgages and

exhibits, that the descriptions were intended to ap-

ply to the property in controversy.
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Mr. de JOURNEL.—^We merely wish to save our

exception and our objection that they may be void

for want of description.

The COURT.—I presume that is as strong as you

could make it by evidence, Mr. McGinn ?

Mr. McGINN.—Yes, sir. I think so.

Mr. de JOURNEL.—Now, Mr. Hurley, what did

you say was your ordinary rate of interest?

Objected to as immaterial.

Objection sustained. Exception.

Q. Did you loan on any less than eight per cent ?

A. Not within my knowledge.

Q. Did you loan on any more than 8% ?

A. Yes, sir.

Q. What was your usual rate of interest ?

Objected to as immaterial.

Objection sustained. Exception.

Q. Well, none of your money was loaned at less

than twelve per cent—that 's the way I will put it ?

A. No, sir, there was none loaned for less.

Q. That's so as not to make his money tainted foi.*

usury. Now, you can 't tell what portion of that

money went into the general loans, can you?

A. No, sir.

Q. It all went into the general loans, did it not?

A. No, there was more than that amount never

went into the loans—that particular money might

have went into the loans, I can't tell.

Q. At the time—when was that panic when you

were paying ten dollars a day to every one, do you

remember the date?
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A. I don't know exactly—3^011 must remember.

Q. Yes, you know they onh^ paid ten dollars a

dsij to every depositor and that's all you gave to any-

body in one day—I think it was five or ten dollars,

in the fall of IQOT?

A. Yes, sir, along in December.

Q. Could you have paid that $51,000.00 at that

time in cash—in currency?

Objected to as immaterial.

Objection sustained. Exception.

(P. M. Session.)

C. J. HURLEY recalled by the Court.

The COUET.—I sent for Mr. Hurley myself, and

will ask some questions. When did Mr. Bonnifield

deposit that monej^ in the First National Bank?

A. It was deposited in the Bank of Cleary.

Q. First in the Bank at Cleary, yes ?

A. As far as I know—you know I wasn't here

when the first transaction took place.

Q. Were you working in the bank at Clearj?- at

the time?

A. No, I never worked in the Cleary Bank.

Q. When was it taken from that bank and de-

posited in the First National Bank of Fairbanks ?

A. It never was, as far as I knew.

Q. Do you know whether or not, when it was de-

posited in the bank at Cleary, it was deposited as a

special fund, or was it the same as any other money

in other funds of Mr. Bonnifield?

A. In the bank funds?

Q. Yes.
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A. It was commingled with the bank funds.

Q. It wasn 't deposited in the bank then as money

of Bonnifield—he wasn 't given credit for the money ?

A. He was given credit for that amount as S. A.

Bonnifield, Trustee.

Q. Do you know w^hether Mr. Bonnifield was paid

any interest on it by the bank?

A. From the bank ?

Q. Yes. A. Not to my knowledge.

Q. Do you know whether he told the officers of

the bank that they were not to loan the money ?

A. I don't know.

Q. Do you know what instructions he gave the

bank concerning the money at all ? A. No, sir.

Q'. You were never an officer of the Bank of

Cleary? A. No, sir.

Q. Where is that situated?

A. It is situated at Cleary City.

Q. And that bank has now gone into liquidation

has it % A. Yes, sir.

Q. And been taken over by the First National

Bank? A. Yes, sir.

Q. You don't know how long the fund remained

in the bank at Cleary ?

A. No, I don't; I haven't any recollection.

Q. You were never an officer of the Bank of

Cleary during the time the money was there?

A. No, sir.

Q. So you of your own knowledge don't know

what disposition of the fund was made except that

it was deposited in the name of Bonnifield as trus-
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tee? A. No, sir.

Q. He checked against it did lie, as Bonnifield,

Trustee? A. Yes, sir.

Mr. de JOURNEL.—The funds of the Bank or

Clear}^ weren't kept at Cleary were they—they were

kept here? A. What funds?

Q. When Mr. Bonnifield got that money and put

it in the Bank of Clear}^ do you mean to say those

funds were kept in Cleary City ?

A. There was an account kept here for them.

Q. And i3aid into the bank here for the credit of

the Bank of Cleary—that it? A. Yes, sir.

Q. But the funds were kept here?

A. A portion of them.

Q. Some in the Bank of Cleary and some here ?

A. Yes, sir.

Q. Then this trust fund itself was divided, part

kept in the Bank of Cleary and part here

.

A. Well, the Bank of Cleary was correspondent

of the First National Bank the same as any other.

Q. Who owns the Bank of Cleary ?

A. The officers of the First National are share-

holders in it.

Q. Manley was one of the shareholders?

A. Yes, sir.

Q. One of the defendants in this case?

A. Yes, sir.

Q. How much of the Bank of Clear}^ did Mr. Bon-

nifield have—of the stock?

A. I don't know anything about the organization

of the Bank of Cleary.
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Q. You're president of this bank here, and you

ought to know how much stock the First National

Bank had in the Bank of Cleary.

A. Not necessarily.

Q. You don't know whether Manley has yet any

of the stock of the Bank of Cleary?

A. No, sir, I don't know.

Q. You don't know the percentage of stock held

by Bonnifield and the First National Bank in the

Bank of Cleary? A. No, sir.

Q. Were your loans made by the Bank of Cleary

and then transferred to the First National Bank?

A. No, sir.

Q. Now, this mortgage is paid, isn't it, of

$30,000.00? A. Yes, sir.

Q. Now, so is this mortgage of $10,000.00?

A. No, sir.

Q. Except the sum of two thousand dollars ?

A. It has been applied, all but $2,000.

Q. So as a matter of fact there is only $2,000 due

the bank ?

A. There is over $8,000.00 due from this fund in

the clerk's hands, because there has been over $8,000

applied on the ten thousand dollars.

Q. The $30,000 mortgage is paid?

A. Yes, sir.

Q. Who paid it?

A. Kellum, as far as I know.

Q. He was one of the makers of the notes and

mortgage? A. Yes, sir.

Q. Yes, and one of the makers of the note ?
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A. Yes, sir.

Q. So far as you know that mortgage was paid

by tlie makers and debtors under it?

A. The $30,000? A. Yes, sir.

Mr. McGINN.—Do you know whether or not Kel-

lum paid the whole of that note ?

A. No, I do not.

Q. You said it had been paid.

A. Yes, satisfied of record.

Q. Now the mortgage of $10,000 covering the two

notes of Dunbar executed in 1906, a part after the

assignment of all the right, title, and interest of

Dunbar in this fund there was credited upon these

notes the sum of $8,057.00 was there ?

A. Yes, sir.

Mr. de JOUENEL.—On the note of $10,000?

Mr. McGINN.—Yes, sir.

Mr. de JOURNAL.—Not the $30,000?

Mr. McGINN.—No, no, that's paid; there will be

no question about those pajanents. Now, of course,

if you don't—if the First National Bank don't get

the interest of Dunbar in this fund that he had prior

to the assignment, then as a matter of fact the First

National Bank and Bonnifield have received nothing

on these notes?

A. No, sir.

(Further Examination by the COURT.)

Q. Now, Mr. Hurley, you say the money was de-

posited by Bonnifield in the Bank of Cleary.

A. I wouldn't say for sure it was deposited orig-

inally there because I wasn't here at the time.



George F. Dunhar et al, 233

(Testimony of C J. Hurley.)

Q. Well, do you know whether it was Mr. Bonni-

field or was it some other officer of the Court that

checked a portion of it—I suppose Mr. Bonnifield

checked a portion of it out out of that bank and de-

posited it in the First National Bank of Fairbanks^

A. You mean the amounts applied on the Dunbar

note and Manley credit?

Q. Yes, sir.

A. Yes, sir, Mr. Bonnifield checked that portion.

Q. Now, was there any time a portion of that

trust fund as such deposit, or as such, was deposited

in the First National Bankf

A. Not to my knowledge. If it was it was before

I came in.

Q. While you were with Mr. Bonnifield or the

bank, the name of Bonnifield was not a depositor as

trustee for any fund in your bank ? A. No, sir.

Q. Well, I understood you to say in response to

Mr. de Journel that a portion of the fund was kept

in the Cleary bank and afterwards a portion in the

First National.

A. I don't think I said that, Judge.

Mr. de JOURNEL.—Of course the books would

show that better than anything else. We will move

the Court later on for them to produce the books, we

don't need to do that to-day.

The COURT.—The only object of my making the

inquiry at this time is this: If Bonnifield should be

considered in law as a receiver and an officer of this

Court, then it seems to me at this time, without go-

ing into the authorities, that if it is shown that he
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made use of his fund or reaped any benefit from it,

he should show this Court just what fee he received

and what profit he made out of it; otherwise this

Court would he justified in charging him, even if I

should later decide that this assignment is good as

against the plaintiff—that Bonnifield as trustee

should be charged with what interest he received.

If he stands in the relation of an officer of the Court

as receiver, I take it he violates his trust whenever

he loans the money, unless there was an tmderstcmd

between him and the litigants that he was to have

that privilege. If he 'sdolates his trust and does not

explain to the Court what interest he received, there

ought to be some way for the Court to hold him re-

sponsible for what he did receive and in the absence

of the Court having any proof of a positive nature,

shouldn't the Court tax him with legal interest?

(After argument at length.)

Mr. McGrlNN.—Is there any means of telling Mr.

Hurley, whether Bonnifield made any profit out of

that fund?

A. I don't see that there is. That was ready to

be paid into court at any time and could have been

paid on the telegraphic instructions of Judge Eeid

—

would have been paid at that time, only we were

recovering from the panic and it made it kind of

hard. The money was on hand at the time, and there

was no time unless it was with the exception of a

few days when shipments were coming from Seattle.

The COURT.—During all of that time, supposing

a man had $50,000 there on deposit, would you pay
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interest on it?

A. No, sir, never paid any interest.

Q. Even if it were put in there for a stipulated

time?

A. No, sir, we paid no interest, and as Mr. de

Journel was saying we only paid $5.00 of those, that

is to pay those certificates. We had plenty of cash

outside and although we never went on a certificate

basis, the clearing houses outside wouldn't allow the

banks to ship the currency in here or any place.

Mr. de JOURNEL.—What you mean to say is that

at no time were 3^ou in such financial condition that

your assets did not exceed your liabilities—that is

you were not in any way bankrupt, because you had

lots more assets than liabilities—but you didn't have

the currency?

A. Yes, sir, with a few exceptions w^e had it here

at the time the money was ordered turned over.

Q. You took thirty days though to rustle it, didn't

you? A. Why?
A. Because the Court granted it.

Q. Didn't you ask for it? A. No, sir.

Q. Don't you know that Mr. McGinn asked for

an extension of thirty days in which to pay it over ?

A. I don 't know of m}^ own knowledge that he did.

Q. You know^ for that matter, of a telegram that

was sent asking for thirty days' delay?

A. I knew of it after it was sent.

Q. You know^ it was sent?

A. I heard it was sent.

Q. That was so you could collect loans and notes
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so you could pay that $51,000 that your were speculat-

ing with?'

A. Yes, sir, and redeem the certificates mostly.

Q. Yes ; it was because you had the money in your

business^—that money had been used in your busi-

ness? (No ans.)

By Mr. McGINN.—You had the money to meet the

order of Judge Reid at the time it was received?

A. Yes, sir, and the principal reason it wasn't

met was the fact that this fund was held subject to

the order of Court and if we would have turned this

currency over to the clerk of the court we would have

had to inmiediately transfer that $50,000 outside be-

cause we had $100,000 deposits therefore if the Court

had turned around and ordered the money to be paid

out, it wouldn't have been available to the clerk of

the court—he would have had to wait until it was

transferred back.

The COURT.—You kept the money on deposit

here because you might be called on to pay the money

into court at any time.

A. At the time this came up, if the money had

been paid to the clerk he would have immediately

have repaid it into the bank, and then all in excess

of $100,000 we would have to transfer outside, and

that would leave the clerk of the court with but fifteen

or twenty thousand dollars to pay the $50,000 if the

Court had ordered it paid out again.

Q. You are the only U. S. Depositary in Fair-

banks? A. Yes, sir.

Q. So if you had paid it to the clerk he would
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have redeposited it?

A. As clerk of the Court.

Q. Does he deposit all the fund in the registry

with you ? A. Yes, sir.

Q. Eegardless as to whether it is Government

money or not? A. Yes, sir.

Q. If it is moneys of certain litigants, he deposits

those funds with you also %

A. I think he does, I don't know.

The COURT.—That is all.

Mr. McGinn.—(After argument.) I see I am
compelled to take the witness-stand myself, because

I know all about the transaction and advised them

in regard to it.

[Testimony of John L. McGinn.]

JOHN L. McGinn, being first duly sworn, testi-

fied as follows of his own motion

:

It was in December—I think the record will show

this—of 1907, that the plaintiff in this case made an

application to require S. A. Bonnifield to take an

oath as receiver and also to furnish such bond as

the Court might require. We presented the matter

before Judge Wickersham and it was argued elab-

orately, and he held that Mr. Bonnifield was not a

receiver ; that he had absolutely no control over him

at all, as he was a person agreed upon by the par-

ties as receiver of this money; under the injunc-

tional order the plaintiff had either the right to stop

the people working or agree upon some suitable per-

son to collect the royalties, and they had gotten to-

gether and did that without any judicial action on the
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part of the Conrt, and he held that S. A. Bonnifield

was not the receiver.

The original decree entered in the case and which

was partially recited in the injunctional order stated

that Mr. Caseaden

—

Mr. MILLER.—I think the record is the best evi-

dence.

The COURT.—Well, if it conflicts with the record

we can determine that later. I will overrule the ob-

jection for the present.

Plaintiff excepts.

A. —that Cascaden was entitled to an undivided

one-third interest and also the rents and royalties

from December, 1902—that is, the injunctional or-

der. And I read that thing over and couldn't un-

derstand why the parties, why Judge Wickersham in

that order had required (McGinn both parties to

deposit this money, or why he said the parties should

agree on somebody to receive the whole of it. Well,

after Mr. Bonnifield was held not to be the receiver,

I told him I thought he was entitled to half of the

money and that as he had an assignment of it from

Dunbar of some $8,000 he should aj)ply it on the

Dunbar notes and stop the interest. I also told him

to apply the amount due to Mr. Manley on Mr. Man-

ley's overdraft, and Mr. Manley consented to that

at the time. But I said, "Of course you are the

trustee, and the Court may make an order any time

requiring you to pay in the full amount of the trust

fund, and of course if he does you pay it in and at

the time you pay it in I will file a protest and assert
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our claim to the fund." And I said, "While you

make the application of the payment to cut off the

interest of Dunbar and Manley and we're paying off

that claim, and you have a right to apply it, never-

theless you must keep in a position to pay the total

amount of the trust fund." My understanding was

that he was ready at any time to pay the $50,000 on

the order of court; he said on the witness-stand he

was willing to pay in the money, and Judge Reid said

he didn't need to. I think my firm, on the sugges-

tion of Mr. de Journel—my recollection is that Mr.

de Journel said there was no great need and if we
wanted the time extended it was all right, and I be-

lieve you joined in a telegram

—

Mr. de JOURNEL.—I did not—I beg your par-

don.

Mr. McGinn.—Well, acting on what Mr. Wells,

the clerk, said I sent a telegram and Judge Reid said

we could have thirty days ' additional in which to turn

it over, but we could have just as well turned it over

then as any other time.

The COURT.—Do you know what the predecessors

of Mr. Bonnifield, as trustee, did with the money?
A. Kept it in the First National Bank.

Q. Do you know whether or not the plaintiffs

knew of that fact, or his attorneys?

A. Yes, sir, they agreed that the money should be

deposited with the First National.

Q. And be held there on deposit?

A. Yes, sir.

Q. Were there any objections made to the ap-
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pointment of Bonnifield?

A. He was agreed to in writing.

Q. Was there any objections made at the time

to the money being deposited in the First National?

A. None at all ; absolutely none. And my under-

standing was that Mr. Bonnifield was to serve with-

out compensation on account of the fund being de-

posited with the bank, that was my understanding.

Q. That he was to receive no compensation f

A. Yes, sir, because the fund was in the bank

—

that's the common custom here.

Q. Was it considered an advantage by the plain-

tiff and defendants to Mr. Bonnifield, that he should

buy in the gold-dust at the rate of $17.30' an ounce?

A. I think at the time he offered more than the

other banks—there was pretty keen competition.

Q. You say it was your understanding that he was

to receive no compensation except that he was to have

the privilege of the money in the bank ?

A. That was my understanding.

Q. Do you know whether there was any such

agreement as between the parties or their counsel ?

A. I don't think there was. I no Mr. Bonnifield

never made any claim to compensation. Mr. Alex-

ander during the time he was acting in that capacity

was paid some thousand dollars or so.

Mr. HEILIG.—No, he hasn't received anything

—

that's what I am going to bring up—he hasn't got a

dollar.

A. Didn't Judge Reid decide that?

Q. No, sir, it has been overlooked entirely on ac-
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count of other indebtedness.

A. Well, it is admitted he is entitled to some com-

pensation anyway.

Mr. de JOURNEL.—It isn't admitted by us.

Cross-examination.

(ByMr.de JOURNEL.)
Was it at your suggestion Mr. Bonnifield came to

see us before he was appointed?

A. I don't remember, Mr. de Journel; let's see;

no it couldn't have been—that's December, 1906; I

think I was outside.

Q. Didn't you draw up the agreement to have

Bonnifield appointed? A. Yes, sir.

Q. He came to us the day before he was appointed

I think, was it at your suggestion he came to see us ?

A. No, sir, I don't think so—I didn't know he

went to see you.

Q. You didn 't direct him to come ?

A. I know Mr, Alexander was very anxious to get

away, he wanted to be released.

Q. Didn't you tell Bonnifield to come and see us

about being appointed?

A. In fact, I don't remember.

Q. Did you advise Mr. Bonnifield to buy the Dun-

bar mortgage? A. Yes.

Q. And did you advise him to pay the money to

the credit of the Dunbar mortgage ?

A. Yes, sir.

Q. And interest on whatever balance was due ?

A. Of course, there was a balance due.

Q. Do you know how much he paid for that Dun-
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bar mortgage ? A. I do not.

Q. Now, you knew that there was

—

A. O, you mean the first one'?

Q. Yes?

A. I don't know anything about that.

Q. You simply told him to effect that money of

the trust fund in payment of the Dunbar mortgage.

If he had paid less than the face value of the mort-

gage he would have profited the difference would he

not ? A. Why, he certainly would.

Q. And he makes the interest anyway, didn't he

—

and he gets the use of that money

—

A. It was thirty thousand dollars

—

Q. No, you're on the witness-stand and if you will

answer my questions, Mr. McGinn

—

A. Well, I want to show the whole transaction.

Q. Do you claim he paid thirty thousand dollars

for that mortgage ? A. No, sir.

Q. You don't? Do you claim under that mort-

gage?

A. No, sir, I'm claiming under the $10,000 of

Rice and this transfer of Manley.

Q. You're not claiming any monej^ by reason of

the m^ortgage ?

A. No, sir, that had been paid ; I stated that.

Q. Regarding that $10,000 mortgage, you told

him to apply that, did you? A. Yes, sir.

Q. And he applied it? A. Yes, sir.

Q. And to the interest also ?

A. Well, Mr. Dunbar only had about $8,000 at

the time.
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Q. And the interest was deducted from it?

A. That was merely applied on the note; that

didn 't pay the face of the note.

Q. Now, when he borrowed that $10,000i from

Bonnifield, he didn't get ten thousand dollars did he?

A. I don 't know.

Q. But you have a pretty good idea there was a

profit on that ten thousand dollars ? And how as to

whether or not the interest w^as included in the face

of the note ?

A. Why, I suppose it was, I don't know; that's a

matter between Mr. Dunbar and Bonnifield—but that

wasn't trust funds of Dunbar.

Q. Regarding the interest of Manley, you advised

Bonnifield to recoup himself out of the trust funds?

A. I told him to apply it, but keep the trust fund

intact.

Q. But there was interest and profits—or was

Manley getting the money from the bank for noth-

ing ? A. I don 't know.

Q. The debt of Manley w^as $8,000 including in-

terest ?

A. No, sir, it greatly exceeded that and that was

applied on his indebtedness.

Mr. ADAMS.—You mean the bank, or Bonnifield?

Mr. de JOUENEL.—O, it was to Bonnifield was it

—straight debt from Manley to Bonnifield, was it?

A. Yes, sir.

Q. Now% do you think as a lawyer, it is all right

for a receiver to dispense moneys in his hands that

way without an order of court ?
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A. I thought it was all right for Bonnifield, in the

position he was or I wouldn't have advised him; I

don't see where he was doing any wrong. People

were fully protected and I didn 't see anything wrong

or I wouldn't have advised him. I think you would

have given the same advice, probably.

Mr. de JOUENAL.—That wouldn't help it any.

Mr. MILLER.—You knew we had demanded

Bonnifield to account for all the moneys prior to the

difficulty, all three parties in the fall of 1907 and

after that?

A. Why, my recollection of that is you wanted

him to take the oath as receiver and file a bond.

Q. In the following summer after jouv returning

from some trip, we called him up pretty sharply and

you advised him not to pay the money, isn't there

something in that? A. When was that?

Q. Don't you remember some proceeding in which

we asked him to be removed on account of him be-

coming interested in these matters?

A. Yes, and Judge Wickersham refused it.

Q. Were you not resisting it and advising him

not to pay it, and by reason of that wasn't he actively

interested as against the plaintiff in this case ?

A. I ma}^ have, Mr. Miller, because I think I

would have advised him, if Judge Reid had been here

and required him to turn the money into court, I

would have advised him not to ; but as the court was

away I felt differently about it.

Q, You know you advised him not to pay it over,

and we were insisting on it ?
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A. I didn't want to see^tliis condition that has

arisen when the money is tied up on a claim that you

are not entitled to, in which we would not be pro-

tected.

Q. I merely wanted to show the Court that you

w^ere holding it as against our wish, and he thereby

showed himself an active partisan against us.

A. I never held it against your wish—you agreed

to it.

Q. You knew we were claiming a portion it any-

way 1

A. Yes, sir, the same claim we have no.

Mr. de JOUENEL.—You didn't have those claims

at the time Bonnifield was appointed, did you?

A. Well, all with the exception—we had the in-

debtedness from Dunbar; yes, that was due at the

time, but since then that $30,000 mortgage was paid.

[Testimony of F. de Journel, for Plaintiff.]

F. de JOUENEL, witness on behalf of plaintiff in

resistance to protest of assignee, being first duly

sworn testified as follows on his own motion.

Prior to the time of the appointment of Mr. Bonni-

field he came into our office, into my office first, and

told me of his desire to be appointed receiver. I

went to Mr. Miller's office next door and asked him
to come in, and he came in my office and the three of

us discussed the matter together. He wanted to be

receiver, and said to me at the time if it was agree-

able to me, Mr. McGinn had sent him over, and that

he agreed to act without compensation with the agree-

ment that we would sell him the gold-dust that would
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(Testimon}^ of F. de Journel.)

come through the bank to him. I don't know

whether we had sold any then or not, bnt whatever

Avoiild come out in gold-dust they were anxious to

have it if we would let him sell it to the bank at cur-

rent prices and he would give us a good price for it,

as good price as any of the other banks; and he

agreed to act without compensation on account of the

profits on the gold-dust and Mr. Miller and I agreed.

There was to be no compensation; and not only

was there no understanding as I know of that he

should use the money, but there was a positive under-

standing that he was to preserve the fund subject to

the orders of the court in this case. I went to Mr.

McGinn and told him Bonnifield had been to our

office and what our agreement was, and he said for

me to draw an order to that effect. I said, "Well,

since I'm here and you have a stenographer you

better dictate it," and he after Bonnifield left dic-

tated that ver}^ order that's on file now.

Cross-examination.

(By Mr. McGINN.)
At that time Mr. Alexander was claiming compen-

sation, was he not ?

A. Yes ; not from us though.

Q. You presented this stipulation to Mr. Adams

to have hiin sign it I A. This one of yours ?

Q. Yes, the one we drew, the one I dictated—you

were right there in the office ?

A. I think I did.

Q. Didn't you tell him at that time that Alex-

ander wanted compensation for his services out
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(Testimony of F. de Journcl.)

there, but that Mr. Bonnifield would act without

compensation if we let the money go through the

First National Bank?

A. I told him that was the case if we sold him the

gold-dust, and he was agreeable to that.

[Testimony of H. J. Miller in Resistance to Claim of

Assignee.]

H. J. MILLER, appearing as a witness in resist-

ance to the claim of the assignee, being first duly

sworn, testified as follows on

Direct Examination.

(ByMr.de JOIJENEL.)

You remember, Mr. Miller, when Mr. Bonnifield

came into our office, for the purpose of being ap-

pointed receiver in this cause ?

A. Yes, sir, I remember one afternoon, and you

called me, or at least we got together in one room and

were going over the matter. I favored Mr. Bonni-

field because I relied a great deal on the man.

Q. What did he propose to do ?

A. Well, I remember the arrangement substan-

tially as you stated it, regarding permission for him

to convert this gold-dust into money at the going

rates and that no other compensation was to be al-

lowed Mr. Bonnifield. I think that's about all I

remember about it.

Q. Was any agreement entered into that he could

use the money in the bank'?

A. I don't remember a word of any such thing.

Q. There was no such understanding—and that

he could loan it ?
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(Testimony of H. J. Miller.)

A. No, sir ; and as soon as we heard lie did do it

we made trouble for him. I remember certainly

there no such arrangement made whatever, and I

know we frequently talked over and I considered

him perfectly responsible and I did have and have

yet confidence in his honesty if he is allowed to do

what he thinks is right.

Cross-examination.

(By Mr. McGINN.)
You must know that this money was converted to

cash long before Mr. Bonnifield was selected?

A. I don 't remember that ; I understood there was

money coming out right along and there might have

been some of it already in cash.

The COURT.—Were you in the office when Bonni-

field went to request Mr. de Journel and yourself to

agree to his appointment?

A. I talked with Bonnifield myself a day or two

before the agreement was made and completed.

Q. And he desired to be appointed?

A. Yes, sir; that's the first time I spoke to him

and he spoke to me about it.

Q. Did he say to you : '^I will serve without com-

pensation providing you will allow me to convert the

gold-dust into cash?"

A. Well, it was at the time he came up to the office

the same day I talked to him on the street, he came

to the office and I think Mr. de Journel called me in.

I was discussing it with Mr. de Journel—whether he

came to the office with me now, I don't remember, but

I do remember we were together in one room and
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(Testimony of H. J. Miller.)

talked it over.

Q. You don 't remember now what was said ?

A. It appeared to me from my conversation with

him, now he came and wanted to be appointed on

those terms ; when de Journel had spoken to him first

or whether he spoke to him first about it I don't

know.

Q. You knew at the time he was to keep the money

on deposit in the First National Bank, did you?

A. Well, in fact I didn't think about that; I

thought he would keep tab on it and make a special

deposit of it of some kind at least.

A. You said you had full faith and confidence in

Bonnifield ? A. Yes, sir.

Q. Would you have objected at the time if you

had known he was to deposit it in the First National

not as a special deposit ?

A. I think I very likely would have objected. I

think a trust fund like that should have some ear-

marks on it and it should be so deposited as to make

the Bank liable for it as a special fund and not a

general credit of the Bank. I am sure I wouldn't

have consented to it, the matter having been in liti-

gation and I knew what the distinction was. I cer-

tainly should not have consented to it at all.

Q. Well, what's your idea about depositing it as

a special fund. If it is put in there and is subject

to check the Bank has a right to use it ?

A. Well, that would have prevented any compli-

cations; we didn't certainly relinquish any claim to

the find or any understanding

—
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(Testimony of H. J. Miller.)

Q. If a man deposits money in a bank, it doesn't

make an}^ difference whether he deposits it as admin-

istrator or trustee, the bank has the same right to use

it in the general course of business ?

A. It depends how it is deposited. If a man has

a special trust and deposits it in that relation, why
its up to him to go and make a special deposit and

have it designated so it can be traced, and even if the

bank becomes insolvent you can still trace it.

Q. Suppose, as a matter of fact, 'the bank violated

his request and used the money and the bank became

insolvent, do jou think he would have any prior claim

to other depositors'?

A. Not if he violated his trust to the extent of

going and making a general deposit and allowing the

bank to commingle it. The only way he could save

himself and his cestui que would be to make a special

deposit of it and by having it so designated. And I

think that is the only way he could do it without he

had the general consent of the parties, which he never

had. There was never anything said and it never

entered my mind that he would give him any latitude

not accorded him by law in his relation to us, and ac-

cording to that that money should be in Mr. Bonni-

field's hands or the banks as a special deposit where

he could put his hands on it any time.
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[Testimony of W. H. Adams, for Assignee.]

W. H. ADAMS, being first duly sworn on behalf

of assignee and Manley and Rice, testified on

Direct Examination.

(By Mr. McGINN.)
I think the witness can go ahead and state any mat-

ters he may desire in this connection.

A. In reference to this conversation with de

Journel. I was representing Manley and Rice in the

matter, and Mr. de Journel came to me and asked

me to sign a stipulation appointing Bonnifield and at

the same time I received notice from Mr. Heilig

representing Mr. Alexander who was making a claim

for $2500.00 as compensation. I asked Mr. de Jour-

nel, if we were to get caught in any such trap and I

understood Donnelly had served without compensa-

tion, and he made the remark that Bonnifield had

agreed to serve without compensation and I thought

Alexander should be willing to do that also as he

was a layman on at least a part of the ground. Well,

he made the remark that Bonnifield was to serve

without compensation in consideration of having the

money in the bank, and he also mentioned the fact

that my client was a stockholder in the bank and that

I ought not to object, and that is really the reason

that it impressed itself on my mind.

That's all.

The COURT.—Have any further testimony, gen-

tlemen ?

Mr. McGINN.—We have nothing further,

Mr. HEILIG.—I now desire to be heard on the
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matter of our claim on behalf of Clement Alexander

for the sum of $2500.00 com^Densation as receiver.

After which the parties were heard at length in

argimient upon the various issues raised by the pro-

test and motions filed, and on the same day the argu-

ments were concluded and the hearing closed.

Formal Objections of D. H. Cascaden, Plaintiff.

Made at the Opening of Court at 2 o'clock P. M.

July 15, 1909.

Mr. Mr. MILLEE.—Counsel for the plaintiff ob-

ject to the introduction of Bonnifield Exhibit No. 1

on the following grounds

:

1. That the same raises a new issue in the case

and this Court has no power to bring any new matter

upon the record, and this Court has no power to ma-

terially add to or substantially modif}^ the judgment

heretofore rendered by the Judge before whom this

proceedings was tried and by whom said judgment

and decree was entered; and that so far as this 'Court

is concerned, the said issues and judgment made

thereunder fully, finally and completely determined

plaintiff's rights therein.

2. Because said mortgage does not provide for the

taking of rents, issues and profits arising from the

mining claim described in the mortgage, and does not

provide for the gold or any share of the gold taken

therefrom, and does not provide for the mining of

said claim.

3. Because in any event the mortgagee is not en-

titled to the rents and profits until he takes posses-

sion or until possession is taken in his behalf by a

receiver.
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4. That said mortgage is not recorded until sub-

sequent to the appointment of a receiver, and that

the mortgagee would take subject to the prior lien

created in favor of the plaintiff by the same having

been taken possession of by a receiver in favor of the

plaintiff to protect the subject matter of the litiga-

tion during the pendency of the cause, even though

the mortgage had provided for the taking by the

mortgagee of the rents, issues, and profits.

The plaintiff asks leave that this objection be con-

sidered as ai^plying to all of the exhibits offered on

behalf of the First National Bank as assignee of

Bonnifield, Scott, and Dunbar where the same is

applicable, and that the same be considered as having

been made and taken prior to the receipt of such

exhibits in evidence, and an exception allowed to the

ruling of the Court thereon.

Allowed July 15, 1909.

Judge.

[Proceedings Had May 23, 1910.]

BE IT FURTHER REMEMBERED that on the

23d day of May, 1910, at which time the Court heard

argiunents of counsel in said cause and before such

argument of counsel and before the Court made and

filed its findings of fact and conclusions of law the

following further proceedings were had in said cause

and court

:

By MILLER.—Plaintiff requests the Court for

permission to introduce further testimony in support

of facts material to plaintiff in this cause and some
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of wliich were discovered after the hearing on the

accounting.

By the COURT.—This litigation has been before

me repeatedly and counsel have been offered full op-

portunity to try the merits of this controversy and

the litigation should be ended and I refuse to retry

the issues already passed upon.

By MILLER.—Plaintiff asks leave of the Court to

make a statement of the evidence he offers and is

able to prove for the purpose of the record.

By the COURT.—Counsel may be permitted to

make his offer.

By MILLER.—We offer to show that the lay let

by defendants to Henry Riley was on the same por-

tion of said claim as the lay let to Riley, O'Malley

and Donnelly, which had not expired, and that said

Riley prosecuted active mining operations there-

under on the unmined ground of the same richness

as the ground worked under the prior lay and mined

large quantities of gold-dust therefrom between the

19th of September, 1905, and the 10th of August,

1906, and defendants appropriated same to their own

use and that no accounting has been had to the plain-

tiff for same or any part thereof.

Plaintiff further offers to show that the assign-

ment of mortgage made on the 19th day of Septem-

ber, 1906, from said Barnette to said Bonnifield, was

made by indorsement on note secured by mortgage,

and that nothing appeared of record, showing said

assignment, and that at the time Bonnifield was se-

lected as receiver and for a long time thereafter plain-

tiff had no notice or knowledge of Bonnifield 's claims
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to any interest in said funds.

That gold-dust has been mined by defendants sub-

sequent to the accounting had heretofore for which

there has been no account.

By the COURT.—The offer is denied.

By MILLER.—Plaintiff excepts to the ruling of

the Court.

By the COURT.—Exceptions are allowed.

[Recital Re Submission, etc.]

Be it further remembered that after the evidence

in this cause was closed, and the case submitted to

the Court for its decision, to wit, on the 19th da.y of

May, 1910, the plaintiff submitted to the Court the

following conclusions of fact which he claimed to be

established and the following conclusions of law

which he desired the Court to adjudge, which were

handed to the Court and filed with the clerk of said

court

;

[Findings Requested by Plaintiff.]

[Title of Court and Cause.]

REQUEST FOR FINDINGS BY PLAINTIFF.
The decision, opinion and mandate of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in this cause, were filed with the clerk of this

Court on the day of , 1908, in said ac-

tion.

That thereafter, and on the day of March,

1908, the plaintiff duly filed a motion with the Clerk

of said Court, in said action, to execute said mandate,

and for an accounting thereunder, in pursuance to

and in accordance with said decision and mandate,
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and said cause came regularly on for hearing and

was heard on said petition before the Honorable Silas

H. Reid, the then Judge of said court, on the day

of May, 1908, the said plaintiff appearing by his at-

torneys, and the said defendants b}' their attorneys,

and the said S. A. Bonnifield, by his attorneys, Mc-

Ginn and Sullivan ; and the Court, having heard and

considered the proofs,, evidence and testimon}^ of the

respective parties adduced on .said motion and ac-

counting, and the records and papers, and the opinion

and mandate of the said Circuit Court of Appeals, in

said action, and the arguments of counsel; and the

said cause having been duly submitted, the said Court,

on the 19th day of March, 1909, made and filed with

the clerk of this Court its Findings of Fact and Con-

clusions of Law and Decree thereunder, which said

Findings, Conclusions, and Decree are now of record

in this court and cause.

That thereafter and on the 22d day of March, 1909,

the defendants Manley and Rice, by their attorney,

filed a motion to set aside the said Findings, Con-

clusions and Decree so made and filed and on the fifth

day of April, 1909, the plaintiff filed his action in

this cause to correct said Findings, Conclusions and

Decree on matters appearing of record in said cause.

Said motions came regularly on for hearing before

the Hon. Thomas R. Lyons, Judge of said Court, on

the day of Jul}^ 1909, and, after said Judge

Reid, who made said Findings, Conclusions and De-

cree had retired and was no longer Judge of said

Court ; said parties appearing by their said attorneys.

Said motions were considered by said Court upon the
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opinion of the United States Circuit Court of Ap-

peals and the mandate of said Court issued there-

under and upon the entire records and papers in said

cause and the entire proceedings had before the

former Judge, the transcribed records of the proofs

taken at said accounting being before and considered

by this Court and upon the additional proofs of the

respective parties and the additional testimony ad-

duced on the hearing of said motions, and having

heard the arguments of counsel, the said cause was

submitted and the said Court made its opinion, in

writing, which said opinion was on the tenth da}^ of

January, 1910, filed with the Clerk of said Court and

is now of record in this cause, and the plaintiff re-

quests the Court to make and find the following Find-

ings of Fact and Conclusions of Law, to wit

:

Findings of Fact [Requested by Plaintiff].

FIRST.—This suit was commenced on the 11th

day of June, 1904, and a decree was entered therein

on the 5th day of August, 1905, and was taken to the

United States Circuit Court of Appeals for the Ninth

Circuit by virtue of an appeal and cross-appeal.

SECOND.—That on the 28th day of October, 1907,

said Court of Appeals reversed the decree of said

District Court in said cause, with instructions to said

District Court to award the plaintiff an undivided

one-half interest of the interest of the defendants in

said placer mining claim and his proportionate in-

terest in the proceeds, if any, and commanding that

such further proceedings be had in said cause, in ac-

cordance therewith, as according to right and justice

and to the laws of the United States ought to be had.
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THIED: That prior to and at the time of the

conunenicement of this action the defendants were in

possession of the claim on Cleary Creek in question in

these findings, to wit, first tier, right limit claim num-

bered twelve (12) below discovery, to the exclusion of

the plaintiff, and shortly thereafter let lays and com-

menced mining operations thereon and were in the

exclusive possession of the entire claim, by them-

selves, their agents and laymen and were actively

engaged in extracting gold therefrom from beneath

the surface of the claim in question and wilfully and

unlawfully appropriating the whole thereof to their

own use in active hostility to any and all claims there-

to on part of plaintiff, fraudulently claiming that all

of the gold taken and extracted therefrom belonged

to them.

FOUETH : That on the 5th day of September, 1905,

J. Donnelley was appointed receiver to receive the

rents, royalties, gold and gold-dust and proceeds of

said mining claim and continued in the capacitj^ of

such receiver thereof until Clement Alexander was

appointed receiver of said mine, and that thereafter

and on about the 15th day of December, 1906, the said

Clement Alexander refusing to further act in such

capacity, S. A. Bonnifield was appointed by the Court

for the purpose of receiving said royalties, gold-dust

and proceeds of said mining claim and that said ap-

pointments were agreed to by all of the parties to

this action.

FIFTH: That the defendants, their agents and

laymen, have refused the plaintiff an accounting of

the gold taken and extracted from said mine by any
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and each of them and there has been no accounting be-

tween the plaintiff and defendants, their agents and

laymen, except the accounting above mentioned be-

fore Judge Eeid.

SIXTPI: That the accounting covered the min-

ing operations and working of the claim in contro-

versy, by the defendants, their agents and laymen,

antecedent to October, 1907.

•SEVENTH: That said accounting in May, 1908,

did not cover the gold that was mined and taken from

said claim subsequent to October, 1907, the gold

mined during the winter months subsequent thereto,

and was in gravel dumps on said claim at the time

thereof.

EIGHTH: That all of the gold and gold-dust

taken and extracted from said mine by the defend-

ants, their agents and laymen antecedent to October,

1907, during the period covered by said accounting

before Judge Eeid, in May, 1908, and accounted for,

was of the value of not less than three hundred and

sixty-five thousand dollars, comprising the following

items, to wit:

1. One hundred and eleven thousand dollars mined

and extracted by the defendants under a lay executed

by defendants to Donnelley, Eeilly & O'Malley, on

the basis of sixty per cent to the laymen and iorty

per cent of royalties, all of which was mined and ex-

tracted from said claim by said defendants, their

agents and laymen, prior to the appointment of a re-

ceiver of the proceeds from said claim, and the whole

thereof appropriated by the defendants to their own

use.
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2. One hundred and seventy-eiglit thousand four

hundred and eighty dollars mined and extracted by

the defendants under a lay executed by defendants to

Humes Brothers on the basis of seventy per cent to

the laymen and thirty per cent of royalties, eighty-

three thousand and three hundred dollars of which

was mined and extracted from said claim by said de-

fendants under said lay prior to the appointment of

a receiver of the rents, gold-dust and proceeds of said

mine, and the whole thereof appropriated by the de-

fendants to their own use, and the balance of ninety-

one thousand one hundred and eighty dollars was

mined and extracted from said claim by the defend-

ants under said lay between the time of the appoint-

ment of the receiver and the 15th day of December,

1906, the date upon which said Bonnifield was ap-

pointed receiver of the proceeds of said mine.

3. Twenty thousand seven hundred and five dol-

lars mined and extracted by the defendants under a

lay executed by the defendants to Henry Riley on the

basis of eighty per cent to the laymen and twenty

per cent of royalties ; all of which was mined and ex-

tracted from said claim by said defendants and their

laymen under said lay subsequent to the appointment

of said receiver and up to December 16th, 1906, the

date upon which said Bonnifield w^as appointed re-

ceiver as aforesaid.

NINTH : That all of the gold and gold-dust mined

and extracted by the defendants, their agents and

laymen from the ground in question, after the dis-

counting above mentioned, before Judge Eeid, up to

the present date, and accounted for, is of the value of
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not less tlian eighty thousand nine hundred and thirty

dollars, comprising the following items, to wit

:

1. Fifty-four thousand five hundred and twenty

dollars mined and extracted from s^id claim by the

defendants under the lay executed to said Humes
Brothers and their assignees, Freeman, Knittle &
Compam^, on a basis of sevent)^ per cent to the lay-

men and thirt}^ per cent of royalties, which said roy-

alties were deposited with the Clerk of this Court, in

this cause, pursuant to an order of said Court.

2. Twenty-six thousand four hundred ten dollars

mined and extracted from said claim by the defend-

ants under the lay executed to said Henry Riley and

his assignees, Nixon, Crpsser & Company, on a basis

of eighty per cent to the laymen and twenty per cent

of the royalties, which said royalties were deposited

with the Clerk of this Court, in this cause.

TENTH: That the gold-dust contained in said

mine was of such quantity and richness that one-third

of the gold-dust so taken out of said mine and ex-

tracted therefrom was over and above the cost of min-

ing said property, after making every allowance for

working and other expenses.

ELEVENTH: That the above-mentioned lay let

by the defendants to Henry Riley was on the same

portion of said mining claim as the lay let by the

defendants to Donnelley, O'Malley & Reilley, which

said lay had not expired and was in full force and

was a continuing lay on the mining ground included

therein between the parties thereto until the same

was completel}^ worked out and all the gold therein
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contained worth the expense of mining was taken

therefrom thereunder.

s TWELFTH: That between the 19th day of Octo-

ber, 1905, and the 10th day of August, 1906, which

said period was covered in the accounting had before

Judge Eeid as aforesaid, the defendant, under said

la}^ to Henry Riley, prosecuted active mining opera-

tions thereunder and mined and extracted large quan-

tities of gold and gold-dust therefrom, between said

dates, amounting to many thousands of dollars, and

said defendants and their la;\Tiien have refused to ac-

count for same, and that there has been no accounting

under said lay, between said dates, by any or either

of them to the plaintiff, or at all, and that the defend-

ants and their la;vTiien appropriated the same and the

whole thereof to their own use.

THIETEENTH: That the said Donnelley men-

tioned in paragraph four of these Findings, as re-

ceiver, and the said Henry Riley mentioned in para-

graph twelve as lessee are the same persons men-

tioned in lay let by defendants to Donnelley, O'Mal-

ley & Riley, and that the said Donnelley, O 'Malley &

Riley during the same length of time next preceding

the period mined by Riley on the same ground, for

which no accounting was had as aforesaid, mined not

less than one hundred thousand dollars.

FOURTEENTH: That said Bonnifield on the

date of his appointment as such receiver, received

from said Clement Alexander as royalties from said

mine the sum of thirty-three thousand five hundred

fifty-three dollars and thirty-six cents, and that there-

after the said Bonnifield accounted for eighteen thou-
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sand one hundred and twenty-one dollars of the

royalties and proceeds received by him between the

date of his appointment and October 21st, 1907, and

covered by the accounting had before Judge Reid in

May, 1908.

FIFTEENTH : That at the time of the appoint-

ment of said Bonnifield as receiver of the rents and

proceeds accruing from said mine, and at all the

times hereinbefore and hereinafter mentioned, the

firm of McGinn & Sullivan were, and ever since have

been and now are, the attorneys for said S. A. Bonni-

field, E. T. Barnette, Scott and Dunbar, in all the liti-

gation involving the mine in question and in all the

litigation that they, or either of them have had dur-

ing all of said time.

SIXTEENTH : That on the 20th day of August,

1906, the said Dunbar having heretofore acquired all

of said Scott's interest in said claim and then being

the owner of an undivided one-third interest therein,

subject, however, to the rights of the plaintiff, did on

said date mortgage same and assign his interest in the

gold-dust in the hands of the receiver to E. T. Bar-

nette, to secure a pre-existing note and indebtedness

of thirty thousand dollars.

SEVENTEENTH: That on the 19th day of Sep-

tember, 1906, said Barnette sold and assigned said

mortgage and assignment of gold-dust to S. A. Bonni-

field, and that on said date said Bonnifield loaned to

said Dunbar a sum purporting to be ten thousand

three hundred and thirty dollars and took from said

Dunbar as security for the pajmaent thereof an as-

signment of all his right, title and interest in and to
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all the gold-dust then in said Bonnifield's hands as

trustee and in and to all gold-dust which should sub-

sequently come into said Bonnifield's possession by

virtue of said trust.

EIGHTEENTH : That on the first day of July,

1907, the said Eice conveyed and transferred to said

Bonnifield all of his right, title and interest in and to

said placer mining claim and to said gold and gold-

dust belonging to him, if any, and held by said Bon-

nifield as trustee in this action.

NINETEENTH: That on the 12th day of Sep-

tember, 1907, the said Mauley conveyed and trans-

ferred all of his right, title and interest in and to

the gold-dust in the hands of said Bonnifield as

trustee, to be applied on his indebtedness to the said

Bonnifield.

TWENTIETH: That prior to and at the times

when said Barnette and Bonnifield took said mort-

gages and assignments of said Dunbar, Manley and

Rice, they, and each of them, had actual and con-

structive notice of the claim of the plaintiff to an

undivided one-half (%) interest in said claim and

to all the rents, gold-dust, issues and profits thereof.

TWENTY-FIRST: That in the execution of

their duties as receiver to receive and hold the roy-

alties, gold-dust and proceeds from said mine, the

said J. Donnelley and said Clement Alexander did

not act in accordance with their duties and office as

such receiver, but that in disregard of their obliga-

tions and duties, and in pursuance of a conspiracy,

combination and confederacy with said defendants

and each and all of them, and their said lajTuen, to
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defeat the ends of justice and for the fraudulent

purpose of cheating the plaintiff out of a large por-

tion of the proportion of the proceeds of said mine

in question properly appertaining to his interests

therein, let the above-mentioned lay to Henry Eiley

to the ground embraced in the lay owned by said

Donnelley, O'Malley and said Henry Riley, and com-

mitted all of the acts more fully set forth in para-

graph eleven and twelve of the Findings of Facts

herein.

TWENTY-SECOND: That in the execution of

his duties as receiver to receive and hold the rents

and proceeds from said mine, the said Bonnifield did

not act fairly and impartially and in accordance with

his duty and office as such receiver, to take and hold

the property for the parties to said action claiming

title to it, but that in disregard to his obligation and

duty and in pursuance of a conspiracy, combination

and confederacy with said defendants and their lay-

men to defeat the ends of justice, and for the fraudu-

lent purpose of cheating the plaintiff out of a large

portion of his proportion of the proceeds of said

mine in question, failed to render an account show-

ing from whom and from what lay said gold-dust

was mined and received by him as such receiver, and

failed to show any other matters necessary to show

the condition .of the affairs, proceeds, royalties and

mining on said claim while he was receiver thereof,

to enable the Court to protect the rights of the plain-

tiff and to award him his just share of the proceeds

of said mine, and in furtherance of said conspiracy

and for the fraudulent purpose aforesaid, failed
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and refused to collect the greater portion of the pro-

ceeds and royalties accruing from said claim while

he was receiver thereof, and that the said Bonnifield

and the defendants, and their laymen Donnelley,

O'Malley and Riley and Humes Brothers, and their

assignees, fraudulently appropriated the same and

the whole thereof to their own use, and that the said

Bonnifield, while receiver as aforesaid, and after

having received the royalties above-mentioned, in

furtherance of said fraudulent scheme, and for the

fraudulent purpose of cheating the plaintiff, pur-

chased and claimed and set up claim to said mining

claim and royalties wholly foreign to his appoint-

ment as such receiver, and loaned and used the same

and made interest thereon at the rate of not less that

two per cent per month, and refused and neglected

for a long time to pay over said moneys into Court

when he ought to have done so.

TWENTY-THIRD: That the defendants con-

tinued to exclude the plaintiff from said mine and

denied him access thereto up to the time the said de-

cree of the said District Court was reversed by the

said Appellate Court, November 1st, 1907.

TWENTY-FOURTH: That the legal interest on

one-half of the gross output of the gold-dust mined

and extracted from said claim, from the beginning

of the mining operations thereon by the defendants

up to the present time, on the gold-dust accounted

for and comprised in the items above set forth is not

less than sixty-seven thousand, five hundred dollars.

TWENTY-FIFTH: That the gold-dust taken

from the time in question was of the value at the time
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of seventeen and 30/100 dollars per ounce.

Conclusions of Law [Requested by Plaintiff].

I.

That the plaintiff is entitled to a decree of this

court in accordance with the decisions and Mandate

of the United States Circuit Court of Appeals for

the Ninth Circuit, awarding plaintiff an undivided

one-half interest in and to placer mining claim num-

ber twelve below discovery, first tier, right limit,

Cleary Creek, Fairbanks Recording District,

Alaska.

II.

That the plaintiff is entitled to a judgment against

all of the defendants, and each of them, and against

all of the laymen under them above mentioned, and

each of them, and against J. Donnelley, Clement

Alexander, E. T. Barnette and S. A. Bonnifield, and

each of them, receivers and purchasers of an inter-

est in said mining claim after the commencement

of said action, as above mentioned, for one-half of

the gross value of all the gold and gold-dust ex-

tracted by the defendants under lays let to the lay-

men above mentioned and their assignees, there-

from. By the term "gross value" is meant the one-

half of the entire proceeds of the gold and gold-dust

mined and extracted from said claim and accounted

for and comprised in the items above set forth,

without making any allowance for labor or other ex-

pense in mining the same, amounting to not less

than four hundred and fifty thousand dollars, to-

gether with legal interest on plaintiff's proportion
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of all monies accruing from said claim, from tlie

date when they respectively accrued.

III.

That the plaintiff is further entitled to be awarded

judgment for one-half of the gross value of all the

gold and gold-dust extracted by the defendants,

their grantees and lessees, therefrom and mined un-

der the lay executed to Henry Eiley between the 19th

day of October, 1905, and the 10th day of August,

1906, and not accounted for, together with legal in-

terest on the same to the plaintiff from the said 10th

day of August, 1906.

IV.

That the plaintiff is entitled to receive and is en-

titled to an order directing the Clerk of this Court

to pay to the plaintiff all moneys, gold and gold-dust

deposited with the Clerk of this Court, to the credit

of this Court, in this cause, and when so paid said

amount shall be credited upon the judgment afore-

said.

Y.

That the plaintiff is entitled to recover all his

costs expended in this action, including cost of the

record and all other legal costs on appeal in this

cause.

Dated at Fairbanks, Alaska, this day of

, 1910.

Judge of said Court.

BE IT EEMEMBEEED : That before the find-

ings of fact and conclusions of law were signed by

the Judge in the above-entitled cause, the defend-
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ants Manley and Kice, and the First National Bank
of Fairbanks, Alaska, as the successor in interest of

said Rice, requested the Court to make the following

conclusions of law

:

Conclusions of Law Requested by Defendants Man-
ley and Rice, and First National Bank of Fair-

banks, Alaska, as Successor in Interest of Said

Rice.

I.

That the defendants Manley and Rice, by virtue

of a deed made and executed upon the 7th day of

May, 190-1, at Fairbanks, Alaska, by George Fred

Dunbar and Charles Scott to them, as is set forth in

paragraph 3 of the Findings of Fact, became the

owners of an undivided one-third interest in and to

the property mentioned and described in the plain-

tiff's complaint, and that ever since the said time the

said F. G. Manley and A. C. Rice and their succes-

sors in interest have been and now^ are the owners

of an undivided one-third interest in and to said

properties and of the rents and royalties derived

therefrom ; that the said Manley and Rice and their

successors in interest are now and ever since the

gold w^as extracted from said properties have been

entitled to an undivided one-third of all of the gold

and gold-dust mined and extracted from said prop-

erty, and that by reason thereof they are now en-

titled to one-third of the gold and gold-dust now on

deposit with the clerk of this court.

II.

That the First National Bank of Fairbanks,

Alaska, as the successor in interest of all the right,
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title and interest of the said Dunbar in and to the

property known as No. 12A below Discovery on the

first tier, right limit of Cleary Creek, and by virtue

of an assignment of all the gold-dust that had been

theretofore extracted from said property and which

would be thereafter extracted, and which was in the

possession of the various custodians of this court, is

entitled now to receive one-sixth (%) of the money

and gold-dust now on deposit with the clerk of this

court and in the register of this court pursuant to

the orders of this court heretofore made.

III.

That the First National Bank of Fairbanks,

Alaska, is entitled to receive of the moneys of the

said F. G. Manley now on deposit with the clerk of

this court, the sum of Eight Thousand ($8,000) Dol-

lars.

IV.

That by virtue of the mortgages given by the de-

fendant, G. F. Dunbar to E. T. Barnette and to S. A.

Bonnifield, and which were subsequently assigned to

said First National Bank of Fairbanks, Alaska, said

First National Bank is entitled to all of the money

and gold-dust now in the register of this court in

this cause, according to the interest of the said Dun-

bar in said property.

V.

That said First National Bank of Fairbanks,

Alaska, as the assignee of all the right, title and in-

terest of the said G. F. Dunbar in and to the money

and gold-dust now on deposit with the clerk of this

court, is entitled to his proportion thereof.
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VI.

That if the Court finds that the conveyance of the

defendant Rice to S. A. Bonnifield, and the mort-

gages given and assigned to said S. A. Bonnifield by

the defendant Dunbar on the 18th day of Septem-

ber, 1906, and the assignment by him of the gold-

dust then in the possession of the said S. A. Bonni-

field as custodian were void by reason of the rela-

tionship then existing between the said S. A. Bonni-

field as custodian and the parties to this action, that

then and in that event the said First National Bank,

as the successor in interest of the said S. A. Bonni-

field, is now entitled to the proceeds derived from the

interest of the said Dunbar in said properties and

the interest originally held by the said Rice from the

date of his, the said Bonnifield 's, discharge as cus-

todian.

VII.

That the said First National Bank of Fairbanks,

Alaska, is entitled to receive of the moneys now on

deposit with the clerk of this court one-sixth (%)
thereof as the successor in interest of the defendant

Dunbar, one-sixth (i/g) thereof as the successor in

interest of the defendant Rice, and the sum of Eight

Thousand ($8,000) Dollars of the moneys belonging

to the defendant Manley.

And that the defendants are entitled to a decree

in accordance herewith.

Be it further remembered that thereafter, to wit,

on July 5, 1910, said Court rendered its decision in

said cause and made and filed in said cause the fol-
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lowing findings of fact and conclusions of law there-

on:

[Title of Court and Cause.]

Findings of Fact and Conclusions of Law [Dated

July 5, 1910].

BE IT REMEMBEEED : That upon the 5th day

of July, 1909, came on for hearing the above-entitled

cause by the mandate of the United States Circuit

Court of Appeals for the Ninth Circuit, directed to

this court, commanding that this court award the

plaintiff D. H. Cascaden an undivided one-half of

the interests of the defendants in the claims re-

located by the defendant Dunbar in May of 1903,

and his appropriate interest in the proceeds thereof

if any; the plaintiff appearing by his attorneys H.

J. Miller and F. de Journel, the defendants Rice

and Manley by their attorney W. H. Adams, and the

defendants Scott and Dunbar by their attorney

John L. McGinn. And the Court, after hearing the

testimony of the respective parties and the argu-

ments of their counsel, took said matter under ad-

visement, and thereafter, to wit, upon January 10,

1910, after fully considering said evidence and the

records and files in said cause, announced its opinion

in writing, and now, in accordance therewith, makes

the following findings of fact, to wit

:

FINDINGS OF FACT.

1. That upon the 7th day of May, 1904, the de-

fendants Scott, Bennett and Dunbar held the legal

title in and to the respective properties mentioned

and described in the complaint in their own names
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and claimed to be the owners thereof as against all

persons save and except the United States, and par-

ticularly as against the plaintiff, and were in the

possession of the same.

2. That on said 7th day of May, 1904, the defend-

ant Bennett conveyed all of his right, title and in-

terest in and to all of said properties described in

the complaint, to the defendants Scott and Dunbar.

3. That on said 7th day of May, 1904, the defend-

ants Scott and Dunbar made, executed and delivered

to the defendants Manley and Rice a deed in the

words and figures as follows, to wit

:

''DEED.

"This indenture made and entered into this

seventh day of May, A. D. one thousand nine hun-

dred four, at Fairbanks, Alaska, by and betw^een

Charles Scott and George Fred Dunbar, parties of

the first part, and F. G. Manley and A. C. Rice,

parties of the second part,

"Witnesseth that for and in consideration of the

sum of twelve thousand five hundred dollars

($12,500), lawful money of the United States, to the

parties of the second part now paid by the parties

of the first part, and hereby acknowledged paid, said

parties of the first part have bargained, sold and

conveyed and by these presents do bargain, sell and

convey to the said parties of the second part, an un-

divided one-third interest in and to the following

described property all situate and being in the Fair-

banks Recording District, District of Alaska, to wit

;

"Creek placer mining claim number one (1)

Granite Creek, a tributary of Pedro Creek.
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"Creek placer mining claim number 12A below

Discovery on the right limit of Cleary Creek.

"Creek placer mining claim number two (2) on

Bedrock Creek, a tributary of Cleary Creek.

"An undivided one-half interest in and to creek

placer mining claim number nine (9) on Gilmore

Creek.

"An undivided one-half interest in and to creek

placer mining claim number four (4) on Coldstream,

below the mouth of Pedro creek.

"Fractional side claim on the left limit of and

adjoining creek placer mining claim Number four

(4) on Coldstream.

"An undivided one-half interest in and to creek

placer mining claim number six (6) above discovery

on Pedro creek.

"An undivided one-half interest in and to creek

placer mining claim number four (4) on Twin Gulch,

a tributary of Pedro creek.

"An undivided one-half interest in and to creek

placer mining claim number two (2) on Granite

creek, a tributary of Pedro creek.

"An undivided one-half interest in and to creek

placer mining claim number one (1) on Tom creek,

a tributary of Gilmore Creek.

"An undivided one-half interest in and to Dis-

covery claim on Fish Creek; also called Gold Dust

Creek.

"An undivided one-half interest in and to Dis-

covery claim on Solo Creek, a tributary of Fish

Creek.

"An undivided one-half interest in and to placer
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mining claim number five (5) above discovery on

Solo creek, a tributary of Fisli Creek.

''An undivided one-half interest in creek placer

mining claim number eight (8) above discovery on

Solo Creek, a tributarj'- of Fish Creek.

"Fractional creek placer mining claim six hun-

dred and sixty (660) feet by eight hundred (800)

feet more or less off Discovery claim on Solo creek.

"An undivided one-half interest in and to creek

placer mining claim number four (4) below lower

discovery on Bear creek, a tributary of Fish creek.

"An undivided one-half interest in side claim ad-

joining creek placer mining claim number four (4)

below lower discovery on Bear Creek, a tributary of

Fish Creek, on the left limit thereof.

"An undivided one-half interest in and to creek

placer mining claim number four (4) above lower

discovery on Bear Creek, a tributary of Fish Creek.

"The upper half of creek placer mining claim

number five (5) above discovery on Fairbanks Creek.

"Creek placer mining claim number one (1), and

creek placer mining claim number two (2) on Alder

Creek, a tributary of Fairbanks Creek.

"Creek placer mining claim number five (5) above

discovery on Anaconda Creek, a tributary of Little

Chena river.

"Creek placer mining claim number (12) below

discovery on Hard Luck Creek.

"Creek placer mining claim number two (2) above

discovery on Wonder Creek.

"Also in and to the following described real prop-

erty, to wit

:
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"Lo,t 2 Block Eleven on First Avenue in the in-

corporated town of Chena, District of Alaska.

"Lot one (1) and the easterly half of lot two (2)

west in Block one (1) between First and Second

Avenues in the incorporated town of Fairbanks, Dis-

trict of Alaska ; and

"Lot five (5) in Block one (1) west between Third

and Fourth Avenues in the incorporated town of

Fairbanks, District of Alaska.

"The true intention and meaning of this instru-

ment is to convey an undivided one-third interest

of whatever interest the parties of the first part now

hold in the above described property.

"To have and to hold the same together with the

privileges thereto appertaining unto the parties of

the second part their heirs and assigns forever.

"IN WITNESS WHEEEOF the parties of the

first part have here placed their signatures the day

and year in this instrument first above v\aitten.

"CHAELES SCOTT.
"GEO. F. DUNBAE.

"In the presence of:

"LUTHEE C. HESS.

"E. B. CONDON.
'

' United States of America,

District of Alaska,

Fairbanks Precinct,—ss.

"THIS IS TO CEETIFY that on this 7th day of

May, A. D. 1904, at Fairbanks, Alaska, before me,

a notary public in and for the District of Alaska,

duly commissioned and sworn, personally came

Charles Scott and George Fred Dunbar to me known
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and known to nie to be the persons described in tlie

foregoing instrument and acknowledged to me that

they executed the same as their own free will for the

purposes therein mentioned.

''IN WITNESS WHEREOF I have hereunto set

m}^ hand and notarial seal the day and year in this

certificate first above written.

" (Notarial Seal) E. B. CONDON,
"Notary Public in and for Alaska.

'

' Filed for record May 18, 1904, at 4 :15 P. M. Vol.

1 Deeds, page 307."

4. That on the 30 day of Aug., 1905, the defend-

ant Charles Scott did grant, bargain, sell and convey

to the defendant George F. Dunbar all of his right,

title and interest in and to Bench claim No. 12A be-

low Discovery, first tier, right limit, of Cleary creek.

5. That on the 15th day of September, 1905, this

Court, upon the application of the plaintiff for an

order to enjoin and restrain the defendants and each

of them, their agents, servants, lessees and employees,

from w^orking and mining upon bench claim No. 12A

below Discovery on Cleary Creek, made and entered

the following order:

It is therefore ordered by me, the Judge of said

District Court, District of Alaska, Third Division,

that until further order in the premises, and after

the said plaintiff executes and files a written under-

taking pursuant to the statutes and practice of this

court to the effect that he will pay to the said de-

fendants such sums, not exceeding the sum of five

thousand dollars, as they may sustain by reason of

this injunction if the Court shall finally decide that
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the plaintiff is not entitled thereto, that a suitable

and proper person may be selected by the agreement

and stipulation of the plaintiff and defendants in

this action to receive the rents, royalties, gold and

gold-dust and proceeds on said mining claim pend-

ing the further litigation thereof, and to be held sub-

ject to the order of this Court; and, in the event of

a failure of the plaintiff and defendants in this ac-

tion to agree upon the selection of some good and

reliable person to receive the rents and profits, gold

and gold-dust, returns and income accruing to the

parties from said mining claim, that you the above-

named George F. Dunbar, Charles Scott, J. Bennett,

F. G. Manle}^, and A. C. Rice, and all your counsel-

ors, attorneys, solicitors, agents, laymen, servants

and emploj^ees, and all others acting in aid or assist-

ance of you and each and every of 3^ou, do absolutely

desist and refrain from working the placer mining

claim hereinbefore described, and from digging, min-

ing, extracting, receiving, taking and carrying away

the gold or other mineral mined, extracted or pro-

duced therefrom, or from mining or producing any

gold or other mineral from said placer mining claim

unless authorized so to do. In the event an agree-

ment or stipulation between the above-named plain-

tiff and the above-named defendants by which the

royalties, rents, and profits gold and gold-dust, and

income accruing and produced from said mining

claim are to be placed in the hands of some good

and responsible person to be agreed upon between the

parties, the same is to be held by them until the fur-

ther order of the Court.
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6. That thereafter the plaintiff executed an un-
dertaking in the sum of five thousand dollars, and
said order of injunction was in full force and effect.

7. That after said order was entered, and on or
about the 15th day of September, 1905, the plaintiff

and defendants agreed that the mining operations
should be carried on upon said property by the lay-
men then mining and operating said property, and
that J. Donnelly, one of the lessees upon said prop-
erty, should act as custodian arid take and hold the
gold-dust mined from said property until the fur-
ther order of the Court, which was done.

8. That thereafter and in the month of October,
1905, the said Donnelly desired to leave the District
of Alaska, and the plaintiff and defendants agreed
upon Clem Alexander as the person who should act
as trustee and take and hold said gold-dust, who
acted and served in said capacity until the 15th day
of December, 1906, when, upon the application of the
plaintiff and defendants this Honorable Court made
an order discharging the said Clem Alexander from
such position; and, upon stipulation and agreement
of the parties, named and designated Samuel A. Bon-
nifield as the person to receive such gold-dust as
should be mined and extracted from said property.

9. That the said Clem Alexander turned over to
the said Samuel A. Bonnifield the siun of Thirty-
three Thousand Five Hundred Thirty-three and
79/100 ($33,533.79) Dollars, being the amount and
value of the royalty of the gold-dust mined and ex-
tracted from said property while the said Alexander
acted in the capacity of custodian or receiver of said
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gold-dust as aforesaid.

10. That said Samuel A. Bonnifield continued to

act as custodian and receiver of said gold-dust until

on or about the 22d day of May, 1908, when he was

required by an order of this Court to turn over to

the clerk of this court the sum of Fifty-one Thou-

sand Six Himdred and Seventy-five and 36/100

(51,675.36) Dollars, said amount then being in his

possession by virtue of his said position as receiver

or custodian.

That pursuant to the order of this Court, the said

Bonnifield did turn over to the clerk of this court

said sum of $51,675.36, and the same is now on de-

posit in the register of this court.

11. That in the month of September, 1904, the

defendants Dunbar, Scott, Manley, and Eice let and

demised the lower one-half of bench claim No. 12

A

below Discovery on Cleary Creek to Humes Brothers

upon the basis of seventy (70) per cent of the gross

amount of gold mined and extracted from said prop-

erty to said Humes Brothers as lessees, and thirty

(30) per cent thereof to the defendants above named

as rent or royalty.

12. That under and by virtue of said lease, the

said Hum&es Brothers entered into the actual posses-

sion of said lower half of said claim and sank a shaft

thereon and located paf dirt in the gravel of said

claim on bedrock, and thereafter commenced and con-

tinued to mine the same and to extract gold and gold-

dust therefrom until July 19, 1905, when the said

Humes Brothers for a valuable consideration sold

and assigned their said lease or lay to Donnelly,
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Alexander & Morrison. That said Donnelly, Alex-

ander & Morrison continued to mine said property

under said lease up to and subsequent to the order

of injunction hereinbefore recited, and up to and

long subsequent to the selection by plaintiff and de-

fendants of a custodian or receiver to take possession

of the rents and royalties mined and extracted from

said property, as in these findings hereinbefore re-

cited.

13. That the market value of the gross amount

of gold mined and extracted by the said Humes
Brothers and the said Donnelly, Alexander & Morri-

son from said bench claim No. T2A below discovery

on Cleary creek under and by virtue of their said

lease or lay up to the time of the agreement and se-

lection of the said Donnelly as custodian as aforesaid-,

was the sum of Sixty-nine Thousand Five Hundred

Ninety-six and 20/100 ($69,596.20) Dollars, of which

said amount the defendant Dunbar received as rent

or royalty the sum of $6,959.62, the defendant Scott

received as rent or royalty the sum of $6,959.62, the

defendant Manley received as rent or royalty the

sum of $3,479.81, and the defendant. Eice received

as rent or royalty the sum of $3,479.81. That the

balance of all rents or royalties of gold and gold-

dust mined and extracted by the said Donnelly,

Alexander & Morrison under and by virtue of their

said lay or lease was, subsequently to the selection

of the said Donnelly as custodian or receiver as

aforesaid, turned over and delivered to them to the

respective custodians or receivers, and subsequently

to the clerk of this court, who has now the same or
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the value thereof in his possession.

14. That on or about the 20th day of October,

1904, the defendants Dunbar, Scott, Manley and Eice

let and demised the upper one-half of said bench

claim No. 12A below Discovery on Cleary Creek to

Henry Riley, M. A. O'Malley and W. M. Donnelly,

who thereafter did business under the firm name and

style of Riley, O 'Malley & Donnelly ; that said lease

reserved to said lessors as rent or royalty forty (40)

per cent of the gross amount of gold mined and ex-

tracted from said premises, and gave to said lessees

sixty (60) per cent thereof.

15. That at the time of the giving of said lay or

lease, the plaintiff herein entered into an agreement

with the said Riley, O'Malley & Donnelly wherein

and whereby for the expressed consideration of one

dollar and in consideration of said lessees undertak-

ing so to extract the gold mineral and precious metals

from said premises so that the person or persons en-

titled thereto (as might be determined in this action

of David H. Cascaden, plainti:ff and G. F. Dunbar,

Charles Scott, J. W. Bennett, F. G. Manley and A.

C. Rice, defendants) might have the benefit thereof,

promised and agreed to and with Riley, O'Malley &
Donnelly not in said action at law or any other ac-

tion at law or in equity to apply for an order enjoin-

ing them, the said lessees, from working said prem-

ises as in their said contract of lease obtained from

the said Dunbar, Scott, Manley and Rice provided.

And further promised and agreed in writing at said

time with said lessees that if in said action or any

other action involving the title to said premises, the
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said plaintiff herein on final judgment or decree

should be adjudged or decreed the owner of said

premises or any part thereof or any interest therein,

then and in that event the said David H. Cascaden

covenanted and agreed to and with the said lessees

Eiley, O'Malley & Donnelly to make and execute a

lease of said premises or such part or interest thereof

or therein as the said Cascaden should be awarded,

to said Riley, O'Malley & Donnelly for the term end-

ing on the 20th day of October, 1907, at noon, such

lease to contain the same covenants, conditions and

agreements as said contract of lease or purported

contract of lease theretofore given them by Dunbar,

Scott, Manley and Eice.

16. That under and by virtue of the terms of said

lease given to them by Scott, Dunbar, Manley and

Rice, the said Riley, O'Malley & Donnelly entered

into the actual possession of said lower half of said

claim and sank shafts to bedrock and located the

pay dirt, and thereafter commenced and continued

to mine the same and to extract the gold therefrom

up to and long subsequent to the order of this Court

granting the injunction as hereinbefore recited, and

up to and long subsequent to the appointment of a

custodian or receiver to receive the rents or royalties

derived from the mining operations carried on upon

said property as hereinbefore more particularly re-

cited.

17. That the market value of the gross amount

of gold mined and extracted by the said Riley,

O'Malley & Donnelly from said claim under and by

virtue of their said lease up to the time of the agree-
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ment and selection of the said Donnelly as custodian

or receiver was the sum of Ninety-two Thousand Four

Hundred Sixty-six and 61/100 ($92,466.61) Dollars

of which said sum the defendant Dunbar received as

rent or royalty the sum of $12,328.80 the defendant

Scott received as rent or royalty the sum of $12,-

328.80, the defendant Manley received as rent or

royalty the sum of $6,164.40, and the defendant Rice

received as rent or royalty the sum of $6,164.40 ; that

the balance of all the rent or royalty of the gross

amount of gold mined and extracted by the said

Riley, O'Malley & Donnelly under said lease was,

subsequent to the selection of the said Donnelly as

custodian or receiver as aforesaid, turned over to the

respective custodians or receivers and subsequently

to the clerk of this court, who has now the same or

its value in his possession.

18. That since the order of injunction on, to wit,

the 15th day of September, 1905, and since the selec-

tion of said Donnelly as custodian or receiver ux3on

said date as hereinbefore recited, said property No.

12A below Discovery on Cleary Creek, with the

knowledge, consent and approval of the plaintiff and

the defendants has been worked and mined by lessees

or laymen who have deposited all of the rents or

royalties reserved in their leases or lays with the

custodians or receivers agreed upon by the plaintiff

and defendants, or with the clerk of this court.

19. That of said gold-dust so turned over as

royalty to the respective custodians, the same, of the

value of Fifty-one Thousand Six Hundred Sixty-five

and 36/100 ($51,665.36) Dollars, has, by and with
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the consent of the plaintiff and defendants, been sold

for cash, which sum in money is now on deposit with

the clerk of this court, heing the amount turned over

to the clerk of the court by the said Samuel A. Bonni-

field as hereinbefore recited.

That said clerk has now in his possession 15 pokes

sealed, said to contain 1250.75 ounces of gold-dust

which has been turned in as rent or royalty from said

No. 12A below Discovery, Cleary Creek, since about

the first day of June, 1908, and up to the present

time.

20. That during the year 1904 and the year 1905

and prior and subsequent to the order of injunction

hereinbefore mentioned, the plaintiff D. H. Casca-

den lived and resided in a cabin on an adjacent claim

to said bench claim No. 12A* below Discovery on

Cleary Creek, and had full knowledge and notice of

the mining operations that were carried on by said

Humes Brothers, Donnelly, Alexander & Morrison,

and by Riley, O'Malley & Donnelly, and at no time

protested or objected thereto.

21. That said plaintiff D. H. Cascaden, after the

granting of the injunction in this case, consented and

agreed that the said Donnelly, Alexander & Morri-

son and the said Riley, O'Malley & Donnelly should

continue to carry on their mining operations upon

said claim No. 12A below Discovery on Cleary Creek

upon the terms and conditions mentioned in their

said leases; that the said Cascaden did not, prior to

the 15th day of September, 1905, take any steps what-

soever to enjoin the mining operations carried on

upon said premises, and, after procuring an injunc-
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tion, waived the same by the agreement of all parties

that the royalties should be turned over to some per-

son agreed and selected by the plaintiff and defend-

ants.

22. That on the 20th day of August, 1906, the de-

fendant Dunbar, having theretofore acquired all the

interest of the defendant Scott in the property in con-

troversy, for the purpose of securing a note for the

simi of $30,000 made and executed in favor of one

E. T. Barnette by the defendant Dunbar and one J.

C. Kellum, executed and delivered to said E. T. Bar-

nette a mortgage upon all his right, title and interest

in and to placer claim No. 12A below Discovery, right

limit, Cleary Creek, and also upon said date assigned

to said E. T. Barnette all of his right, title and in-

terest in and to three pokes of gold-dust then on de-

posit with the First National Bank of Fairbanks,

Alaska, containing in the aggregate twelve hundred

fourteen and 51/100 (1214.51) ounces of gold-dust,

said gold-dust being then held by said First National

Bank of Fairbanks pending the final determination

of this action on appeal, which said mortgage was

duly recorded in the office of the recorder of the

Fairbanks Recording District, Alaska, within which

said mining and recording district said property was

and is situate.

2'3. That thereafter and on the 19th day of Sep-

tember, 1906, the said E. T. Barnette, for a valuable

consideration, sold, assigned, transferred and set

over unto said S. A. Bonnifield said note for the sum

of $30,000 and the mortgage given to secure the same,

and did also assign, transfer and set over unto said
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S. A. Bonnifield all of his right, title and interest in

and to said three pokes of gold-dust then on deposit

with the First National Bank of Pairbank^,^ Alaska,

as aforesaid.

24, That on the 18 day of Sept., 1906, one S. A.

Bonnifield loaned to the defendant G. F. Dunbar the

sum of Ten Thousand Three Hundred and Twenty

($10,320) Dollars, which said sum became due and

payable upon the 19th day of May, 190'7; and that

upon said 18 day of Sep., 1906, for the purpose of

securing said loan, the said defendant Dunbar did

make, execute and deliver to said S. A. Bonnifield a

mortgage on all of his right, title and interest in and

to said claim No. 12A below Discovery, right limit, of

Oleary Creek, and did thereafter, for the purpose of

paying said note, by an assignment in writing trans-

fer to said S. A. Bonnifield all such gold-dust as

should subsequently come into the possession of said

Bonnifield as custodian or receiver of the royalty

mined and extracted from said claim No. 12A below

Discovery, Cleary Creek.

25. That on the 1st day of July, 1907, the defend-

ant Eice, for a valuable consideration, transferred

and assigned to said S. A. Bonnifield, all of his right,

title and interest in and to said gold and gold-dust

belonging to him and held by the said S. A. Bonni-

field as trustee in said action, which said assignment

was in writing ; and on said date the said Rice, for a

valuable consideration, did transfer and convey all

of his right, title and interest in and to said placer

mining claim above described to the said S. A. Bonni-

field.
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26. That on the 12th day of September, 1907, the

defendant F. G, Manley, being indebted to said S. A.

Bonnifield, directed the said Bonnifield to apply all

of his, Manley 's interest in and to the gold and gold-

dust then in the hands of said Bonnifield as trustee,

to the payment of an account which the said Manley

owed to said Bonnifield.

27. That the said S. A. Bonnifield, upon the 4th

day of April, 1909, assigned and transferred to the

First National Bank of Fairbanks, Alaska, all of his

right, title and interest in and to the gold and gold-

dust now on deposit with the clerk of this court.

28. That the defendants Manley and Rice, in let-

ting said leases and in permitting work to be car-

ried on upon said property and in receiving one-third

of the royalties mined and extracted from said prop-

erty prior to the selection of said Donnelly as re-

ceiver, acted honestly and in good faith and without

any intention of injuring or defrauding the plaintiff.

As Conclusions of Law from the foregoing facts,

the Court finds

:

CONCLUSIONS OF LAW.
1. That as the Circuit Court of Appeals has de-

termined that at the time said Dunbar and Scott exe-

cuted the deed to said Manley and Rice as set forth

in Finding 3, the said Dunbar and Scott owned only

an undivided one-half interest in the property there-

in mentioned, that said deed only operated to convey

to said Manley and Rice an undivided one-sixth in-

terest in said property.

2. That the defendants Manley and Rice were

only entitled to one-sixth of the royalties mined and
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extracted from said property prior to the 15th day

of September, 1905, and are now only entitled to one-

sixth of the royalties and money now on deposit with

the clerk of this court.

3. That the defendant Dunbar at the time of the

execution of the note and mortgage and the assign-

ment of the gold-dust to E. T. Barnette was the

owner of an undivided one-third interest in and to

said bench claim No. 12A below Discovery on Cleary

Creek, and that the said First National Bank of Fair-

banks is now entitled to one-third of the money and

gold-dust now on deposit with the clerk of this court.

4. That the plaintiff is entitled to a decree order-

ing and adjudging that the plaintiff is the owaier in

fee and entitled to the possession of an undivided

one-half interest in and to all the properties men-

tioned and described in plaintiif 's complaint, being

the properties relocated by the defendant Dunbar

in May, 1903.

5. That the plaintiff is entitled to a judgment for

one-half of the royalties mined and extracted from

said properties since September, 1904, up to the time

of the selection and appointment of the said Don-

nelly as receiver, which said royalty amounts to the

sum of Fifty-seven Thousand Eight Hundred Sixty-

five and 50/100 ($57,865.50) Dollars; the amount of

judgment which plaintiff is entitled to for and ac-

count of said royalties, being the sum of Twenty-

eight Thousand Nine Hundred and Thirty-two and

75/100 ($28,932.75) Dollars.

6. That plaintiff is entitled to an order and decree

that he is the owner of one-half of the moneys and
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gold-dust now on deposit with tlie clerk of this court

and in the register of this court.

7. That of said sum of Twenty-eight Thousand

Nine Hundred Thirty-two and 75/100^ ($28,932.75)

Dollars for which the plaintiff is entitled to a judg-

ment as aforesaid, the plaintiff' is entitled to a judg-

ment against the defendant Manley for the sum of

Four Thousand Eight Hundred Twenty-two and

13/100 ($J:822.13) Dollars, against the defendant

Rice to a judgment for the sum of Four Thousand

Eight Hundred Twenty-two and 13/100 ($4822.13)

Dollars, and for a judgment against the defendants

Dunbar and Scott for the sum of Nineteen Thousand

Two Hundred Eighty-eight and 50/100 ($19,288.50)

Dollars.

8. That the plaintiff is entitled to an order direct-

ing the clerk of this court to apply, out* of the moneys

and gold-dust now in his possession, sufficient

thereof to satisfy the judgment in favor of the plain-

tiff against the defendants Rice and Manley.

9. That the mortgage made and executed by the

defendant Dunbar to S. A. Bonnifield, and the as-

signment of the gold-dust to pay the indebtedness

due him amounting to the sum of $10,320, is void and

of no effect for the reason that said Bonnifield at said

time in his said capacity of receiver could not accept

and receive a mortgage of an assignment of the same.

And that the deed from A. C. Rice to S. A. Bonni-

field, and the assignment of the money and gold-dust

by the said A. C. Rice to said S. A. Bonnifield, which

was then in the possession of said Bonnifield as trus-

tee or receiver, is likewise void.
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10. That the plaintiff is entitled to interest on his

said judgment of $28,932.75 from the 15 day of Aug.,

1905, until the same is paid, at the rate of eight (8%)

per cent per annum, the same to be paid by defend-

ants in proportion to the respective judgments

against them.

11. That plaintiff is 'entitled to recover his costs

and disbursements herein against the defendants and

each of them.

The plaintiff is entitled to judgment and decree in

accordance herewith. <

THOMAS R. LYONS,
District Judge.

Dated July 5, 1910.

Entered in Court Journal .No. 10, page 124.

Be it further remembered that on said fifth day of

July, 1910, and before judgment and decree was

made and rendered in this cause, plaintiff took the

following exceptions to the findings of fact and con-

clusions of law made and filed by the Court.

[Title of Court and Cause.]

Plaintiff's Objections and Exceptions to Findings of

Fact and Conclusions of Law.

Comes now the plaintiff and objects and excepts

to the findings of fact made and filed by the Court

herein on the 5th day of July, lOlOi, as follows

:

1. Plaintiff objects and excepts to the findings of

fact and each and every part therein set forth in

paragraphs one, two, three, and four of the findings

of fact made and signed by the Court on July 5, 1910,

on the ground that said findings of fact are wholly
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irrelevant and immaterial and not witliin the issues,

and do not constitute a defense in whole or in part to

plaintiff's claim on the accounting.

2. Plaintiff objects arid excepts to the findings of

fact made by the Court in paragraphs six and seven,

and especially to that part of paragraph six of said

findings in which it finds ''that said order of injunc-

tion was in full force and effect," and also to that

part of paragraph seven which states "that the

mining operations should be carried on upon said

property by the laymen" because admittedly the

agreement mentioned in the seventh finding was

made in pursuance of and based on the order of the

Court set forth in the fifth paragraph, and which pro-

vides that "all of the gold, gold-dust and proceeds"

mined and accruing from said claim was to be held

subject to the further orders of the Court.

Because the same are wholly irrelevant and im-

material, and not within the issues and contrary to

the evidence, as there Avas no agreement as to how
the mine should be worked and only the royalties on

a portion thereof instead of
'

' all the proceeds '

' were

turned over.

3. Plaintiff objects and excepts to the findings of

fact contained in paragraph number nine of the find-

ings of fact signed by the Court and especially to the

finding therein contained that the royalties turned

over b}^ the said Alexander to the said Bonnifield was

the value of the gold-dust mined, and in not finding

that the same was the value of the gold-dust ac-

counted for, because all the royalties reserved to

defendants under said lays was not accounted for,
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and that said finding is contrary to the evidence.

4. Phiintift* objects and excepts to the findings of

fact contained in paragraphs eleven, twelve, and

thirteen of the findings of fact made and signed by

the Conrt, and especially to that part of said finding

in the eleventh paragraph which finds that the de-

fendants let a lay to Humes Brothers, and that part

in the twelfth finding of fact that finds that they sold

said lay to Donnell.y, Alexander and Morrison, and

especially to that part of the thirteenth paragraph

that finds that Humes Brothers, prior to the appoint-

ment of a receiver, mined $69,596.00, for the reasons

charged in paragraps I, II, III, and IV of the Court's

findings

;

Because said thirteenth finding is not supported

by the evidence and is contrary thereto.

The Court erred in not finding that the value of the

gold accounted for under said lay was $83,300.00, be-

cause said item is supported by the testimony.

5. Plaintiff objects and excepts to the fourteenth

paragraph of the finding made by the Court and also

upon the ground that the Court does not find that im-

mediately after the appointment of said receiver, the

said laymen and the said defendants and said re-

ceiver combined and let a lay to said Riley on the

same ground at only twenty per cent royalties in pur-

suance of a conspiracy to cheat the plaintiff.

6. Plaintiff objects and excepts to paragraph fif-

teen of the findings of fact made by the Court on the

ground that said Court did not follow the language of

and in omitting the following provision in said agree-

ment contained as follows

:
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"But nothing in this agreement contained shall be

construed as recognizing the right or any right in

said Rice, Manley, Dunbar, and Scott to execute said

contract of lease to said premises, or to any part

thereof; but said action, or any other action to be

commenced and involving the title to said premises,

shall be tried as if said lease or purported lease to

these premises had not been made or executed, save

and except as hereinbefore provided."

Because the defendants are not parties or privy to

the same and said agreement provides that it shall

not be construed as a recognition of any of their

rights or acts.

Because of the artifice used by said laymen and the

defendants in letting said lay to said Riley on the

same ground for the fraudulent purpose of cheating

the plaintiff, destroyed any rights said laymen and

defendants had under said agreement, if any.

The Court eiTed in the conclusion of law made in

connection with said agreement, because no undue

advantage or injury was caused the defendants, and

second, because the same cannot be construed as a

waiver of the Humes Brothers' lay, as the same was

excluded therefrom.

7. The plaintiff objects and excepts to the find-

ings of fact contained in paragraphs sixteen and

seventeen of said findings of fact signed by the Court

and especially to the finding in paragraph seventeen

that the value of the gross amount of gold mined by

Riley, O'Malley and Donnelly prior to the selection

of a receiver was $92,466.00, and in not finding the

same was of the value of $111,000.00, because the
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C'ourt's findings is contrary to the evidence and the

latter item is supported thereby.

Because the sixteenth finding is irrelevant and im-

material and not within the issues.

8. Plaintiff objects and excepts to findings of fact

contained in paragraphs eighteen and twenty of the

findings of fact made and signed by the Court, and

especially in finding that said claim has been worked

by said lessees with the consent and approval of the

plaintiff; because said findings is contrary to the evi-

dence, and for the reasons hereinbefore stated.

Because the bringing of suit by the plaintiff was

notice to the defendants that they excluded their co-

tenant at their peril.

9. Plaintiff objects and excepts to the findings of

fact contained in paragraphs twenty-two, twenty-

three, twenty-four, twenty-five, twenty-six, and

twenty-seven made and signed by the Oourt and es-

pecially to that part of paragraph twenty-two which

finds that in August, 1906, defendant Dunbar exe-

cuted to Barnette a mortgage of all his right to said

mining claim and three pokes of gold-dust in the

hands of the receiver, and especially to that part of

the findings contained in paragraph twenty-three

that said Barnette assigned to Bonnifield said note

and mortgage and said three pokes of gold-dust, and

especially to that part of the finding contained in

paragraph twenty-four that said Dimbar mortgaged

to said Bonnifield all of his interest in such claim and

all of said gold-dust as should subsequently come into

the possession of the said Bonnifield as receiver, and

especially to that part contained in finding of fact
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number 25 which states that defendant Rice assigned

to said Bonnifield his right to said claim and to the

gold-dust held by Bonnifield as receiver, and es-

pecially to that part of finding of fact No. 26 which

states that the defendant Manley turned over to said

Bonnifield his interest in the gold-dust in the hands

of the said Bonnifield as receiver, and especially to

that part of finding of fact No. 27, which stated that

said Bonnifield transferred the same to the said First

National Bank, because the plaintiff's interest in said

mine and his portion of the proceeds thereof therein,

were in the custody of the law and could not be af-

fected by an alienation of the property in dispute

during the pendency of said action.

Because the receiver, after receiving the funds,

cannot be permitted to set up claims to the property

taken and held by him as receiver wholly foreign to

the object of his trust and duty as such receiver.

Because his interest and duty would conflict as

much whether he became a purchaser before or after

his appointment.

Because the said Bonnifield did not act fairly and

impartially and in accordance with his duty as re-

ceiver, but conspired with the defendants and their

laymen to defeat the ends of justice for the fraudu-

lent purpose of cheating the plaintiff.

. 10. Plaintiff objects and excepts to the findings

of fact contained in paragraph twenty-eight of the

findings of fact signed by the Court, and especially

to that part thereof which finds that said Manley

and Rice acted in good faith and honestly in letting

said lays and in receiving one-third of the royalties
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mined from said property, because said finding is ir-

relevant and immaterial and contrary to the evi-

dence, and is not within the issues.

Because the same was at issue and finally ended

and determined by the opinion and decision of the

Circuit Court of Appeals.

Because they united with the defendants in resist-

ing the claims of the plaintiff, and were active in

their denial of plaintiff's rights arid held possession

adversely to him.

Because a cotenant is liable where he claims the

sole ownership and has ousted his cotenant.

11. Plaintiff objects and excepts to the conclu-

sion of law contained in paragraph N"o. 1 of the con-

clusions of law made and signed by the Court herein,

and especially to that part thereof which finds in

effect that said deed from Dunbar and Scott to Man-

lej^ and Rice operated to convey to Manley and Rice

only a one-sixth interest, because it is irrelevant and

immaterial and not within the issues, and does not

constitute a defense to plaintiff's right to one judg-

ment against all and each of the defendants.

Because the same was at issue and determined by

the Appellate Court in this action

;

Because they actively challenged plaintiff's rights

and ousted and held possession adversely to him.

Error is charged in the same language and on the

same grounds as charged in paragraph XXVIII of

the Court's findings.

12. Plaintiff objects and excepts to conclusions

of law contained in paragraph No. 2 of the conclu-

sions of law made and signed by the Court herein,
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and especially to that part thereof which finds *'and

are now only entitled to one-third of the royalties

and money now on deposit with the clerk of this

court."

Because the plaintiff is entitled to a judgment

against all and each of the defendants for the gross

value of the proceeds of said mine in question

properly appertaining to his interests therein, and

because said royalties and moneys on deposit with

the clerk of this court in this cause are insufficient to

satisfy said judgment.

Because said conclusion of law is contran^ to law.

Error is charged on the same grounds as charged

to paragraph XXVITI of the Court's Findings and

to Paragraph No. 1 of the Court's conclusions.

13. Plaintiff objects and excepts to the conclu-

sions of law contained in paragraph No. 3 of the con-

clusions of law made and signed by the Court herein,

and especially to that part thereof which finds that

the said First National Bank is now entitled to one-

third of the money now deposited with the clerk by

reason of the note and mortgage from Dunbar to

Barnette and later assigned to said bank upon the

ground that said royalties and money was at the

time of executing said note and mortgage, and since

has been, and now is in the custody of the law and

subject to judgment of the plaintiff;

Because "during the pendency of an equitable

suit, neither part to the action can alienate the

property in dispute so as to affect the rights of his

opponent."

Because the said receiver cannot be permitted to
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set up claims to said property for the reasons above

stated, and the said bank acquired no interest there-

in b.y reason of said assignment from Bonnifield.

Error is charged for the same reasons and on the

same grounds as charged to the Court's conclusions

of law Nos. I, II, and III.

14. Plaintiff objects and excepts to the conclusions

of law No. 5 made and signed by the Court herein,

and especially to that part thereof which finds that

the plaintiff is entitled to only one-half of the royal-

ties mined from said property up to the time of the

appointment and selection of the receiver, and in re-

fusing to find as a conclusion of law that the plaintiff

is entitled to a judgment against all of the defend-

ants and each of them for one-half of the gross value

of all the gold and gold-dust extracted by the defend-

ants and their laymen from the mine in question

without making any allowance for labor and other

expenses in mining the same together with legal in-

terest thereon on plaintiff's proportion thereof from

the date when they respectively accrued.

15. Plaintiff objects and excepts to conclusion of

law No. 6 made and signed by the Court, and especi-

ally to that part thereof which finds that the plaintiff

is the owner of only one-half of the money and gold-

dust now on deposit with the clerk of this court in

this cause, and in refusing to find as a conclusion of

law that he is the owner of all the money and gold-

dust now on deposit with the clerk and in the registry

of this court.

16. Plaintiff objects and excepts to conclusion of

law No. 7 made and signed by the Court, and especi-
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ally to that part thereof which finds that of said sum

of $28,932.00, the plaintiff is entitled to judgment

against said Manley and Rice separately each for the

sum of $4,822.00 and against the defendants Dunbar

and Scott for the smn of $19,288.50, and in refusing

to find that the plaintiff is entitled to one judgment

against all and each of the defendants for one-half

of the gross value of all the gold and gold-dust ex-

tracted by the defendants and their laymen from

the mine in question, together with legal interest

thereon, because of the contributory action of all the

defendants in joining together and letting lays and

their joint operations in mining the ground, and the

said Manley and Eice uniting with the other de-

fendants in resisting the claims of the plaintiff, aided

in accomplishing all the injury and makes each and

all liable for all, and entitled the plaintiff to one

judgment against each and all of the defendants.

17. Plaintiff objects and excepts to conclusion

of law No. 10 made and signed by the Court herein,

and especially because it limits the amount on which

plaintiff is entitled to interest to $28,932.75, and be-

cause it does not allow plaintiff interest on all moneys

accruing to him, and for which he is entitled to judg-

ment from the date when they respectively accrued

in one judgment against all of the defendants.

18. Plaintiff objects and excepts to the findings of

fact made by the Court because the Court has refused

to find, as requested by the plaintiif in his proposed

findings of fact filed herein, the matters and things

set forth in paragraphs three and twenty-three of

said proposed findings, and especially because the
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Court did not find that tlie defendants were in posses-

sion of said mining claim to the exclusion of plain-

tiff, and were actively engaged in extracting and

appropriating the gold to their own use in active hos-

tility to any claim thereto on the part of the plaintiff,

and because the Court did not find that defendants

continued to exclude the plaintiff up to November

1, lOO'T.

19. Plaintiff objects and excepts to the findings of

fact herein because the Court refused to find as a

fact the matters and things set forth in paragraphs

five, six, and seven of plaintiff's proposed findings

filed herein, and because the Court failed to make a

finding as to what period of time was covered in the

mining operations for which an accounting was had

and thus avoid future complications and litigation.

20. Plaintiff objects and excepts to the findings of

fact made b.y the Court because the Court refused to

find the fact set forth in paragraphs eight and nine

of the findings proposed by plaintiff, and because he

did not find that the gold mined during the period

covered by said accounting and accounted for was of

the value of not less than $385,000.00, and because

the Court did not find the items comprising said

amount as in said paragraph set out, and because the

Court did not find the amount of gold mined by de-

fendants and deposited with the clerk of the court

and the items comprising the same were not included

in the accounting had before Judge Reid as in para-

graph nine more fully set forth.

21. Plaintiff objects and excepts to the findings of

fact herein on the ground that the Court refused to



302 I). H. Cascaden vs.

find that one-tliird of the gold mined from said prop-

erty would pay for the cost of mining the same as

requested in the tenth paragraph of plaintiff's pro-

posed findings of fact, and in refusing to find the

value of the gold-dust taken from said mine as re-

quested by plaintiff in the twenty-fifth paragraph

of his proposed findings of fact.

22. Plaintiff objects and excepts to the findings

of fact herein upon the ground that the Court re-

fused to find that the lay let to Henry Riley was on

the same portion of said mining claim as the lay let

to Riley, O'Malle}^ and Donnelly, and that said lease

had not expired as requested and set forth in para-

graph eleven of plaintiff's proposed findings of fact,

and because the Court failed to find that no account-

ing was had upon said lay to said Riley between said

dates mentioned in paragraph twelve of said pro-

posed findings and in not finding that the said Riley

is the same person mentioned in the former lay, as

requested in paragraph thirteen of plaintiff's pro-

posed findings.

23. Plaintiff objects and excepts to the findings of

fact herein on the ground that the Court failed to

find that the attorneys for the defendants ever since

the appointment of said receiver were, and ever since

have been, the attorneys for said receiver and for said

Barnette and all parties and assignees of said de-

fendants as requested in paragraph fifteen of plain-

tiff's proposed findings of fact, and because the Court

failed to find that they and each of them, at the time

and times of said transfers and assignments, had

actual and constructive notice of the claims of the
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plaintiff, as requested in the twentieth paragraph of

plaintiff's proposed findings.

24. Plaintiff objects and excepts to the findings of

fact herein because the Court failed to find the facts

set forth in paragraphs twenty-one and twenty-two

of the findings of fact proposed by plaintiff, and be-

cause it failed to find that in the execution of their

duties as receivers and receiving and holding the

gold-dust from said mine they did not act fairly and

impartially and in accordance with their duties, but

combined wdth defendants to defeat the ends of

justice with the fraudulent purpose of cheating

plaintiff and in refusing to find that the said Bonni-

field, in furtherance of said fraudulent scheme, pur-

chased claims against said mining claim and loaned

and used the gold-dust and made interest thereon,

and refused for a long time to pay over said moneys

into court.

25. Plaintiff objects and excepts to the conclu-

sions of law herein upon the ground that the Court

refused to make the conclusions of law set forth in

the second paragraph of plaintiff's proposed conclu-

sions of law, and because the Court did not find as

a conclusion of law that the plaintiff is entitled to

judgment against all of the defendants and each of

them for one-half of the gross value of all gold and

gold-dust extracted by the defendants and their lay-

men from said mining claim without making any

allowance for labor and other expenses of mining

the same, together with legal interest thereon from

the date w^hen such gold-dust accrued from said min-

ing claim.
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26. Plaintiff objects and excepts to tlie conclusions

of law signed by the Court because the Court refused

to make the

27. Plaintiff objects and excepts to the conclu-

sions of law signed by the Court because the Court

refused to make the conclusion of law set forth in

the third paragraph of the conclusions of law pro-

posed by plaintiff, and because the Court refused to

find that the plaintiff is entitled to a judgment

against the defendants for one-half of the gold-dust

extracted under said lay executed to Henry Eiley

between the 19th day of October, 1905, and the 10th

day of August following.

28. Plaintiff objects and excepts to the conclu-

sions of law signed by the Court because the Court

refused to make the conclusions of law requested in

the fourth paragraph of the conclusions of law pro-

posed by plaintiff as follows: ''That plaintiff is enti-

tled to receive and to an order directing the clerk of

this court to pay plaintiff all moneys, gold, and gold-

dust deposited with the clerk of this court in this

cause, and when so paid, said amount shall be cred-

ited upon the judgment aforesaid.

29. Plaintiff objects and excepts to the judgment

and decree of the Court in this cause in favor of the

First National Bank for one-third of the gold-dust

now on deposit with the clerk of this court and to the

refusal of the Court to decree, as requested by plain-
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tiff, that plaintiff is entitled to the whole thereof.

H. J. MILLER,
Atty. for Pltff.

Dated July 5, 1910.

Keceived copy July 5, 1910.

JOHN L. McGINN,
Atty, for Deft., etc.

The foregoing objections and exceptions overruled

this 5th day of July, 1910. To which plaintiff ex-

cepts and an exception is allowed.

THOMAS E. LYONS,
District Judge.

Exceptions of Defendants Manley and Rice and First

National Bank, as Successors in Interest of Rice.

1. That after said Findings of Fact and Conclu-

sions of law w^ere signed by the Court, the defendants

Manley and Eice and the First National Bank of

Fairbanks, Alaska, as the successor in interest of said

Eice, again requested the Court, based upon the

Findings of Fact made by the Court, to draw there-

from the Conclusion of Law theretofore requested by

said defendants as is set forth in paragraph 1 of

their said request, which said Conclusion of Law the

Court then and there refused to make, to w^hich re-

fusal of the Court to make said Conclusion of Law
the defendants Manley and Eice and the First

National Bank of Fairbanks, Alaska, as the successor

in interest of said Eice, then and there excepted, and

an exception was duly allowed by the Court.

2. That thereupon the said defendants Manley

and Eice and the First National Bank of Fairbanks,

Alaska, as the successor in interest of said Eice, re-
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quested the Court to draw a Conclusion of Law as is

set forth in paragraph 2 of said defendants' re-

quested Conclusions of Law as hereinbefore set forth,

which the Court then and there refused to do ; to the

refusal of the Court to make and draw such Conclu-

sion of Law from the Findings of Fact made by it,

the said defendants then and there excepted, and an

exception was then and there allowed by the Court.

3. That thereupon the defendants Manley and

Rice and the First National Bank, as the successor in

interest of said Rice, requested the Court to make

and draw Conclusions of Law as is set forth in para-

graphs 3, 4 and 5 of the said defendants' requests

for conclusions of law, based upon the Findings of

Fact theretofore made by the Court, which said Con-

clusions of Law the Court then and there refused to

make; to which refusal of the Court to make and

draw such Conclusions of Law said defendants then

and there excepted, and an exception was duly al-

lowed by the Court.

4. That thereupon the defendants Manley and

Rice and the First National Bank of Fairbanks,

Alaska, as the successor in interest of said Rice (the

Court having then and there refused to make the

Conclusions of Law as set forth in paragraphs 1, 2,

3, 4 and 5 of the said defendants' requests for Con-

clusions of Law), then requested the Court to make

a Conclusion of Law as is set forth in jDaragraph 6 of

said defendants' requests for Conclusions of Law as

hereinbefore set forth, which the Court then and

there refused to do. To the refusal of the Court to

make and draw such a conclusion of law based on
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the facts as found by it, the defendants then and

there excepted, and an exception was duly allowed by

the Court.

5. And thereupon the said defendants further re-

quested the Court to make a Conclusion of Law as is

set forth in paragraph 7 of the said defendants Man-

ley and Rice and First National Bank of Fairbanks,

Alaska, as the successor in interest of the said Rice

requested Conclusions of Law as is hereinbefore set

forth, which the Court then and there refused to do

;

to the refusal of the Court to make and draw such a

Conclusion of Law said defendants then and there

excepted, and an exception was duly allowed by the

Court.

6. That then the said defendants Manley and

Rice and First National Bank of Fairbanks, Alaska,

as the successor in interest of the said Rice requested

the Court to make and enter a decree in accordance

with paragraphs 1, 2, 3, 4, 5 and 7 of said defendants'

requested Conclusions of Law, but the Court then and

there refused to do so ; to which refusal of the Court

said defendants then and there excepted, and an ex-

ception v/as duly allowed by the Court.

That thereupon the Court, having refused to make

any of said Conclusions of Law as requested by said

defendants, did then and there sign Conclusions of

Law and file the same with the clerk of the court.

7. And the defendants Manley and Rice and the

First National Bank of Fairbanks, Alaska, as the

successor in interest of the said Rice, then and there

objected to Conclusion of Law No. 1, for the reason

that the same is contrary to law, and not supported
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by the Findings of Fact, and is contrary to Finding

of Fact No. 3; and for the further reason that said

Conclusion was without the issues raised by the

pleadings in the above-entitled cause, and was not a

matter that the Court could determine based upon the

issues in said cause, as said matter affected the rights

of the defendants as between themselves, and not as

against the plaintiff and said defendants or either of

them ; and for the further reason that said Conclusion

was without and beyond the scope of the mandate

directed by the U. S. Circuit Court of Appeals to said

District Court. Which said objections and each and

all of them were overruled by the Court, and said de-

fendants excepted to the overruling of said objections

and an exception was duly allowed by the Court.

8. That thereupon the defendants Manley and

Rice and the First National Bank of Fairbanks,

Alaska, as successor in interest of said Rice, objected

to Conclusion of Law No. 2 for the reason that the

same is contrary to law, not supported by the Find-

ings of Fact theretofore made by the Court, beyond

the issues raised by the pleadings, and beyond the

terms of the mandate of the U. S. Circuit Court of

Appeals for the Ninth Circuit directing the District

Court of the Territory of Alaska as to what proceed-

ings were to be taken in said cause. Which objec-

tions were overruled by the Court, and said defend-

ants excepted, and an exception was duly allowed by

the Court.

9. That said defendants further objected to Con-

clusion of Law No. 3 upon the same grounds as is

set forth in the objections to Conclusion of Law No.
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2, which o])jc('tions were overruled by the Court, and

said defendants excepted, and an exception was al-

lowed by the Court.

10. That said defendants objected to Conclusion

of Law No. 5 for the reason that the same is contrary

to the evidence, not supported by the Findings of

Fact, beyond the scope of the pleadings and the issues

raised by the pleadings, and beyond the scope of the

mandate of the U. S. Circuit Court of Appeals for

the Ninth Circuit issued in said cause and directed

to the District Court of the Territory of Alaska, and

that said District Court of the Territory of Alaska,

in making said Conclusion of Law, was without juris-

diction so to do. Which objections were overruled

by the Court, and said defendants excepted to the

overruling of said objections, and an exception was

dul}^ allowed by the Court.

11. The said defendants further objected to that

portion of Conclusion of Law No. 7 wherein it is

found that the plaintiff is entitled to a judgment

against the defendant Manley for the siun of four

thousand eight hundred twenty-two and 13/100 dol-

lars, and against the defendant Rice for the sum of

four thousand eight hundred twenty-two and 13/100

dollars, for the reason that the Court had no jurisdic-

tion to draw such a Conclusion of Law ; that said Con-

clusion of Law is contrary to law, not supported by

the Findings of Fact in the above-entitled cause,

beyond the issues raised by the pleadings, and beyond

the scope of the mandate of the U. S. Circuit Court

of Appeals for the 9th Circuit issued and directed to

the District Court of the Territory of Alaska in said
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cause. Which objections and each of them were

overruled by the Court, and the defendants aforesaid

excepted to the overruling of said objections, and an

exception was duly allowed them by the Court.

12. That said defendants then and there objected

to Conclusion of Law No. 8, upon all of the ground

last above stated, and for the further reason that the

Court was without authority to direct that such judg-

ment be satisfied out of any moneys or gold-dust now

in the possession of the Court, as said money and

gold-dust belonging to said defendants had thereto-

fore been transferred and assigned to the First

National Bank of Fairbanks, Alaska. Which objec-

tions and each of them were overruled by the Court,

and said defendants excepted to the overruling of

said objections, and an exception was duly allowed

by the Court.

13. That said defendants objected to Conclusion

of Law No. 9, for the reason that the same is contrary

to law, not supported by the Findings of Fact made

and entered in the above-entitled cause, beyond the

scope of the pleadings and the issues raised by the

pleadings, and that said Court was without authority

to determine said matters set forth in said Conclusion

of Law No. 9, on said grounds, and for the further

reason that it was beyond the scope of the mandate

issued by the U. S. Circuit Court of Appeals for the

9th Circuit in said cause directed to the District

Court of the Territory of Alaska as to what proceed-

ings were to be taken in said cause. Which objec-

tions were overruled by the Court, and the said

defendants excepted to the overruling of said objec-
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tions, and an exception was duly allowed by the

Court.

14. That thereupon said defendants objected to

Conclusions of Law Nos. 10 and 11 upon all of the

grounds set forth in the last preceding objections,

which objections were by the Court overruled, and

defendants excepted to the overruling of said objec-

tions, and an exception was duly allowed by the

Court.

And now, in furtherance of justice, and that right

may be done, the plaintiff presents the foregoing bill

of exceptions in this cause and prays that the same

ma}^ be settled and allowed and signed and certified

by the Judge of this court in the manner prescribed

by law.

H. J. MILLER,
Attorney for Plaintiff.

Service of a true copy of the foregoing bill of ex-

ceptions is hereby acknowledged this day of

, 1910, at Fairbanks, Alaska.

Attorney for Defendants, for The First National

Bank of Fairbanks, Alaska, and for Samuel A.

Bonnifield.

[Title of Court and Cause.]

Order Settling Bill of Exceptions.

United States of America,

Territory of Alaska,

Fourth Division,—ss.

Be it remembered that on the 28th day of Novem-
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ber, 1910, the above-named plaintiff presented liis

bill of exceptions to the above-entitled court for al-

lowance and settlement, wMcli said proposed bill of

exceptions was sei*\^ed and filed within the time al-

lowed in the order of this Court, and which bill of

exceptions consisted of the foregoing typewritten

pages of the proceedings and testimony of the wit-

nesses offered and given by the respective parties

upon the trial of said cause, as well as the exhibits

introduced upon the trial thereof and all documen-

tary and other evidence given on said trial.

And it appearing to the Court from an examina-

tion of said bill of exceptions that the same contains

all the evidence, testimony and exhibits introduced

on the trial of said cause as well as all and singular

the proceedings had therein not of record, and is in

all respects true and correct

;

Now, therefore, on motion it is hereby ordered and

adjudged that the foregoing typewritten pages from

one to , inclusive, be and the same is hereby

approved, allowed and settled as the bill of exception

in the above-entitled cause and made to appear of

record.

It is further ordered and adjudged that the fore-

going bill of exceptions consists of all the evidence,

testimony, exhibits and proceedings had upon the

trial of the above-entitled cause not appearing of rec-

ord and that the foregoing bill of exceptions is in all

respects true and correct, and the same is hereby set-

tled and allowed, and whenever an exception was

noted by the plaintiff to any of the rulings of the

Court as in said bill of exception contained, an ex-
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ception was then and there allowed by the Court.

Dated at Fairbanks, Alaska, this 28th day of No-

vember, 1910.

THOMAS R. LYONS,
District Judge.

Entered in Court Journal No. 10, page 584.

[Endorsed] : No. 165. D. H. Cascaden, Plaintiff,

vs. G. F. Dunbar, et al.. Defendants. Filed in the

District Court, Territory of Alaska, 4th Div. Nov.

28, 1910. €. C. Page, Clerk. By Geo. F. Gates,

Deputy.

[Title of Court and Cause.]

Petition for Appeal.

Comes now the above-named plaintiff, D. H. Cas-

caden, who, conceiving himself aggrieved by the

judgment and decree of this Court made and entered

in said cause on the 5th day of July, 1910, in the

above-entitled i)roceeding does hereby appeal from

said judgment and decree to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for the

reasons specified in the Assignment of Errors filed

herewith and appellant prays that his appeal be al-

lowed and that a transcript of the record, proceed-

ings and papers upon w^hich said judgment and de-

cree was made, duly authenticated, may be sent to

the United States Circuit Court of Appeals for the

Ninth Circuit.

Plaintiff further prays that an order be made fix-

ing the amount of security which appellant shall

give and furnish upon said appeal, and that upon the
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giving of such security all further proceedings in

this court shall be suspended and stayed until tlie

determination of said appeal by the United States

Circuit Court of Appeals for the Ninth Circuit.

And your petitioner will ever pray, etc.

Dated this 8 day of July, 1910.

H. J. MILLEE,
Attornej^s for Plaintiff.

Due service of the foregoing petition admitted this

8 day of July, 1910.

JOHN L. McGINN,
Attorneys for Defendant and the First National

Bank of Fairbanks, Alaska, and S. A. Bonni-

field.

[Endorsed] : No. 165. In the District Court for

the Territory of Alaska. D. H. Cascaden, Plaintiff,

vs. George F. Dunbar et al., Defendant. Petition

for Appeal. Filed in Open Court, Jul. 8, 1910.

Dist. Court, Ter. Alaska, 4th Div. C. C. Page, Clerk.

By E. A. Henderson, DeiDuty.

[Title of Court and Cause.]

Order Allowing Appeal and Fixing Amount of

Appeal Bond.

Now, on this 8 day of July, 1910, the same being

one of the judicial days of the regular term of this

court held at Fairbanks, Alaska, Fourth Division,

this cause came on to be heard upon plaintiff's peti-

tion for an appeal, and the Court being advised in

the premises

—

IT IS OEDEEED that plaintiff's appeal in said
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cause to the United States Circuit Court of Appeals

for the Ninth Circuit be and the same is hereby al-

lowed, and that a certified transcript of the record,

proceedings, judgment, decree, orders and testimony

and all other proceedings herein be transferred to

the United States Circuit Court of Appeals for the

Ninth Circuit.

It is further ordered that the bond on appeal of

said plaintiff be fixed at the sum of Three Thousand

Dollars, and that the same, when given and approved,

shall act and take effect as a supersedeas bond and

also as a bond for costs and damages on appeal.

Done in open court this 8 day of July, 1910.

(Sgd.) THOMAS R. LYONS,
Judge of said Court.

Service of a copy of the foregoing order admitted

this 8 day of July, 1910.

JOHN L. McGinn,
Attorney for Defendants and the First National

Bank of Fairbanks, Alaska, and S. A. Bonni-

field.

Entered in Court Journal No. 10, page 144.

[Endorsed] : No. 165. In the District Court for

the Territory of Alaska, Fourth Division. D. H.

Cascaden, Plaintiff, vs. George F. Dunbar et al.. De-

fendants. Order Allowing Appeal and Fixing Bond.

Filed in Open Court Jul. 8, 1910. Dist. Court, Ter.

Alaska, 4th Div. C. C. Page, Clerk. By E. A.

Henderson, Deputy.
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[Title of Court and Cause.]

Bond on Appeal.

Know All Men by These Presents: That we, D. H.

Cascaden, as principal, David Petree and Herman

Barthel, as sureties, are held and firmly bound unto

the defendants, George F. Dunbar, Charles Scott, J.

Bennett, F. G. Manley, and A. C. Rice, S. A. Bonni-

field, receiver, and The First National Bank of Fair-

banks, Alaska, appellees, in the sum of Three Thou-

sand ($3,000.00) Dollars, to be paid to the said de-

fendants and appellees, for which payment, well and

truly to be made, we bind ourselves, and each of us,

and. our and each of our heirs, executors and adminis-

trators, jointly and severally, firmly by these

presents.

Sealed with our seals and dated this 8 day of July,

1910.

Whereas, the above-named D. H. Cascaden has

appealed to the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the orders,

judgment and decree of the above-entitled court in

said cause

:

Now, therefore, the conditions of this obliga-

tion are such : That if the above-named D. H. Casca-

den shall prosecute said appeal to effect and answer

all damages and costs if he fail to make good his plea,

then this obligation shall be void; otherwise to re-
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main in full force and virtue.

DAVID H. CASCADEN, [Seal]

Principal.

DAVID PETREE, [Seal]

HEEMAN BARTHEL, [Seal]

Sureties.

United States of America,

Territory of Alaska,—ss.

We, David Petree and Herman Bartbel, the sure-

ties to the foregoing bond, being duly sworn, each for

himself says: I am a resident of Fairbanks, in the

Territory of Alaska ; I am not a counsellor or attor-

ney at law, marshal, deputy marshal, commissioner,

clerk of any court or other officer of any court, and

am worth double the amount specified in the above

bond as the penalty thereof, above all my just debts

and liabilities and property exempt from execution.

DAVID PETREE.
HERMAN BARTHEL.

Subscribed and sworn to before me this 8 day of

July, 1910.

[Seal] ALBERT R. HEILIG,
Notary Public in and for Alaska.

Bond approved this 8th day of July, 1910.

(Sgd.) THOMAS R. LYONS,
District Judge.

[Endorsed] : No. 165. In the District Court for

the Territory of Alaska, Fourth Division. D. H.

Cascaden, Plaintiff, vs. George F. Dunbar et al..

Defendant. Bond on Appeal. Filed in Open Court,

Jul. 8, 1910. Dist. Court, Ter. Alaska, 4th Div.

C. C. Page, Clerk. By E. A. Henderson, Deputy.
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[Title of Court and Cause.]

Assignments of Error.

Comes now the plaintiff and makes the following

assignment of error upon which he will rely on his

appeal from the decree made by this Honorable

Court in said cause on the 5 day of July, 1910.

1.

The Court erred in refusing to make the Findings

of Fact set forth in the third and twenty-third find-

ings of fact proposed by plaintitf , in not finding that

the defendants were in possession to the exclusion

of plaintiff, and were actively engaged in extracting

and appropriating the gold to their own use in active

hostility to any claims thereto on the part of plain-

tiff, as is more fully set forth in said third para-

graph, and in not finding that defendants continued

to exclude the plaintiff up to November 1st, 1907, as

more fully set forth in paragraph twenty-three, and

in refusing to make any findings on the matters and

things in said paragraphs contained.

II.

The Court erred in refusing to make the findings

of fact set forth in the fifth, sixth and seventh para-

graph of plaintiff's proposed findings, in not find-

ing the period of time covered in the mining opera-

tions for which an accounting was had, and thus

avoid future complication and litigation.

III.

The Court erred in refusing to make the findings

in the eighth and ninth findings proposed by plain-

tiff, in not finding that the gold mined during the
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period covered by said accounting, and accounted for

was of the value of not less than $385,000.00, as

therein in the eighth paragraph set forth, and in not

finding the items comprising said amount as therein

set out, and in not finding the amount of gold mined

by defendants and deposited with the Cleric of the

Court and the items comprising same not included

in the accounting had before Judge Reid, as in the

ninth paragraph more fully set forth.

lY.

The Court erred in refusing to find that one-third

of the gold mined from said property would pay for

the cost of mining same, as more fully set out in the

tenth paragraph of plaintiff 's proposed findings, and

in refusing to find the value of the gold-dust taken

from said mine as more fully set out in the twenty-

fifth finding proposed by plaintiff.

V.

The Court erred in not finding that the lay let to

Henry Riley was on the same portion of said mining

claim as the lay to Riley, O'Malley and Donnelly,

and that said last lay had not expired, as more fully

set forth in the eleventh paragraph of plaintiff's pro-

posed findings, and in not finding that no accounting

was had under said lay to said Riley between said

dates in the twelfth paragraph mentioned, as is more

fully set forth in said twelfth paragraph, and in not

finding that the said Riley is the same person men-

tioned in the former lay, as set out in paragraph

thirteen of said proposed findings.

VI.

The Court erred in not finding that the attorneys
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for the defendants, ever since the appointment of

said receivers, were, and ever since have been, the

attorneys for said receivers, and for said Bamette

and all parties and assignees of said defendants as

the various records in the former and in the present

suit show, as set forth in the fifteenth paragraph of

said proposed findings, and in not finding that they,

and each of them, at the time and times of said trans-

fers and assignments had actual and constructive

notice of the claims of the plaintiff, as more fully

set forth in the twentieth paragraph thereof.

VII.

The Court erred in refusing to make the findings

of fact set forth in the twenty-first and twenty-

second findings of fact proposed by plaintiff, in not

finding that in the execution of their duties as re-

ceivers to receive and hold the gold-dust from said

mine they did not act fairly and impartially and in

accordance with their duties, but combined with de-

fendants to defeat the ends of justice for the fraudu-

lent purpose of cheating the plaintiff as therein more

fully set out in said paragraphs, and in refusing to

find that said Bonnifield, in furtherance of said

fraudulent scheme, purchased claims to said min-

ing claims, and loaned and used the gold-dust and

made interest thereon, and refused for a long time to

pay over said moneys into court, as more fully set

forth in said twenty-second finding.

VIII.

The Court erred in refusing to make the Conclu-

sion of Law in the second conclusion of law proposed

by plaintiff, in not finding as a conclusion of law that
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the plaintiff is entitled to a judgment against all of

the defendants, and each of them, for one-half of the

gross value of all the gold and gold-dust extracted

by the defendants and their laymen from said mining

claim number twelve below discovery, on the first

tier and right limit of Cleary Creek, Alaska, and com-

prised in the items above set forth, without making

any allowance for labor or other expense in mining

the same, together with legal interest thereon from

the dates when said gold-dust accrued from said

claim, as in said conclusion of law set forth. And
error is charged on the same grounds as charged to

the twenty-fifth assignment of error herein.

IX.

The Court erred in refusing to make the Conclu-

sion of Law in the third conclusion of law ]3roposed

by plaintiff, in not finding that the plaintiff is en-

titled to judgment against defendants for one-half

of all the gold extracted under said lay executed to

Henry Eiley between the 19th day of October, 1905,

and the tenth day of August following.

X.

The Court erred in refusing to make the fourth

conclusion of law^ proposed by plaintiff, as follows:

''That plaintiff is entitled to receive and to an order

directing the Clerk of this Court to pay plaintiff all

moneys, gold and gold-dust deposited with the Clerk

of this Court in this cause, and when so paid said

amomit shall be credited upon the judgment afore-

said.
'

'

XI.

The Court erred in entering a decree in this cause
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in favor of said First National Bank for one-third

of the gold-dust now on deposit with the Clerk of this

Court, and in not decreeing that the plaintiff is en-

titled to all thereof.

xn.
The Court erred in overruling plaintiff's objec-

tions to and in making the Findings of Fact set forth

in paragraph I, II, III and IV made and signed by

the Court;

1. On the ground that said findings are wholly

irrelevant and immaterial and not within the issues,

and do not constitute a defense in whole or in part

to plaintiff's claim on the accounting.

2. The Court erred in making the Conclusions of

Law made in connection therewith and based there-

on, as the defendants could not, during the pendency

of the action, alienate the property so as to affect the

rights of their opponent.

xni.
The Court erred in overruling plaintiff's objec-

tions to findings of fact VI and VII made and signed

by the Court, and finding in paragraph VI '

' that said

order of injunction was in full force and effect," and

in finding in paragraph VII "that the mining opera-

tions should be carried on upon said propert}^ by the

laymen":

1. Because admittedly the agreement mentioned

in the seventh finding was made in pursuance of and

based on the order of the Court set forth in the fifth

paragraph, and which provides that "all of the gold,

gold-dust and proceeds" mined and accruing from

said claim was to be held subject to the further
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orders of the Court.

2. Because the same are wholly irrelevant and

immaterial, and not within the issues and contrary

to the evidence, as there was no agreement as to how
the mine should be worked and only the royalties on

a portion thereof instead of "all the proceeds" were

turned over.

xrv.

The Court erred in overruling the plaintiff's objec-

tions to the ninth finding made and signed by the

Court, in finding that the royalties turned over by

the said Alexander to the said Bonnifield was the

value of the gold-dust mined, and in not finding that

same was value of gold-dust accounted for;

1. Because all the royalties reserved to defend-

ants under said lays were not accounted for, and that

said finding is contrary to the evidence.

XV.
The Court erred in overruling plaintiff's objec-

tions to the eleventh, twelfth and thirteenth findings

made and signed b}^ the Court, in finding in the

eleventh paragraph thereof that the defendants let

a lay to Humes Brothers, and in the twelfth that

they sold said lay to Donnelly, Alexander and Morri-

son, and in finding in the thirteenth paragraph that

Humes Brothers, prior to the appointment of a re-

ceiver, mined $69,596.00':

1. For the same reasons charged to paragraphs I,

II, III and IV of the Court's findings.

2. Because said thirteenth finding is not sup-

ported by the evidence and is contrary thereto.

3. The Court erred in not finding that the value
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of the gold accounted for under said lay was

$83,300.00, because said item is supported by the

testimony.

XYI.

The Court erred in overruling plaintiff's objec-

tions to the fourteenth finding made by the Court, in

not further finding that immediately after the ap-

pointment of said receiver, the said laymen and the

defendants and said receivers combined and let a lay

to said Riley on the same ground at only twenty per

cent royalties in pursuance of a conspiracy to cheat

the plaintiff.

XVII.

The Court erred in overruling plaintiff's objec-

tions to the fifteenth finding made by the Court, in

not following the language of and in omitting the fol-

lowing provisions in said agreement contained, as

follows;

"But nothing in this agreement contained

shall be construed as recognizing the right or

any right in said Rice, Manley, Dunbar and

Scott to execute said contract of lease to said

premises, or to any part thereof; but said action,

or any other action to be commenced and involv-

ing the title to said premises, shall be tried as

if said lease or purported lease to these premises

had not been made or executed, save and except

as hereinbefore provided,"

and in the conclusions of law made in connection

therewith

:

1. Because the defendants are not parties or

privy to same, and said agreement provides that it
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shall not be construed as a recognition of any of their

rights or acts.

2. Because of the artifice used by said laymen

and the defendants in letting said lay to said Eiley

on the same ground for the fraudulent purpose of

cheating the plaintiff, destroyed any rights said lay-

men and defendants had under said agreement, if

any.

3. The Court erred in the conclusions of law made

in connection with said agreement, because no undue

advantage or injury was caused the defendants, and

second, because the same cannot be construed as a

waiver of the Humes Brothers' lay, as the same was

excluded therefrom.

xvin.
The Court erred in overruling plaintiff's objec-

tions to the sixteenth and seventeenth finding signed

by the Court, and in finding in the seventeenth that

the value of the gross amount of gold mined by

Riley, O'Malley and Donnelly prior to the selection

of a receiver was $92,466.00', and in not finding the

same was of the value of $lll,0OO!.OO:

1. Because the Court's finding is contrary to the

evidence and the latter item is supported thereby.

2. Because the sixteenth finding is irrelevant and

immaterial and not within the issues.

XIX.
The Court erred in overruling plaintiff's objec-

tions to the eighteenth and twentieth finding made
by the Court, in finding that said claim has been

worked by said lessees with the consent and approval

of the plaintiff;
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1. Because said finding is contrary to the evi-

dence, and for the reasons hereinbefore stated.

2. Because the bringing of suit by the plaintiff

was notice to the defendants that they excluded

their cotenant at their peril.

XX.
The Court erred in overruling plaintiff's objec-

tions to findings of fact XXII, XXIII, XXIV, XXV,
XXVI and XXVII made and signed by the Court,

in finding in paragraph XXII that in August, 1906,

defendant Dunbar executed to Barnette a mortgage

of all his right to said mining claim and to three

pokes of gold-dust in the hands of the receiver, and

in finding in paragraph XXIII that said Barnette

assigned to Bonnifield said note and mortgage and

said three pokes of gold-dust, and in finding in para-

graph XXIV that said Dunbar mortgaged to said

Bonnifield all of his interest in said claim and all

such gold-dust as should subsequently come into the

possession of said Bonnifield as receiver, and in find-

ing in paragraph XXV that defendant Rice assigned

to said Bonnifield his right to said claim and to said

gold-dust held by said Bonnifield as receiver, and in

finding in paragraph XXVI that the defendant Man-

ley turned over to said Bonnifield his interest in the

gold-dust in the hands of said Bonnifield as receiver,

and in paragraph XXVII that said Bonnifield trans-

ferred same to The First National Bank:

1. Because the plaintiff's interest in said mine

and his portion of the proceeds thereof therein were

in the custody of the law and could not be affected

by an alienation of the property in dispute during
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the pendency of said action.

2. Because the receiver, after receiving the funds,

cannot be permitted to set up claims to the property

taken and held by him as receiver wholly foreign to

the object of his trust and duty as such receiver.

3. Because his interest and duty would conflict as

much whether he became a purchaser before or after

his appointment.

4. Because the said Bonnifield did not act fairly

and impartially and in accordance with his duty as

receiver, but conspired with the defendants and their

laymen to defeat the ends of justice for the fraudu-

lent puipose of cheating the plaintiff.

XXI.

The Court erred in overruling plaintiff's objec-

tions to the twenty-eighth finding signed by the

Court, in finding that said Manley and Rice acted in

good faith and honestly in letting said lays and in

receiving one-third of the royalties mined from said

property:

1. Because said finding is irrelevant and imma-

terial and contrary to the evidence and is not within

the issues.

2. Because the same was at issue and finally

ended and determined by the opinion and decision of

the Circuit Court of Appeals.

3. Because they united with the defendants in

resisting the claims of the plaintiff, and were active

in their denial of plaintiff's rights and held posses-

sion adversely to him.

4. Because a cotenant is liable where he claims

the sole ownership and has ousted his cotenant.
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XXII.

The Court erred in overruling plaintiff's objec-

tions to Conclusions of Law paragraph I made and
signed by the Court herein, and in the conclusions of

law made in connection therewith and based thereon,

to the effect that said deed from Dunbar and Scott

to Manley and Eice only operated to convey to Man-

ley and Rice a one-sixth interest

:

1. Because irrelevant and immaterial and not

within the issues and does not constitute a defense

to plaintiff's right to one Judgment against all and

each of the defendants.

2. Because the same was at issue and determined

by the appellate court in this action.

3. Because they actively challenged plaintiff's

rights and ousted and held possession adversely to

him.

4. Error is charged in the same language and on

the same grounds as charged to paragraph XXVIII
of the Court's findings.

xxni.
The Court erred in overruling plaintiff's objec-

tions to Conclusions of Law paragraph II made and

signed by the Court, which is in part as follows:

"And are now only entitled to one-third of the royal-

ties and money now on deposit with the Clerk of this

Court":

1. Because the plaintiff is entitled to a judgment

against all, and each of the defendants, for the gross

value of the proceeds of said mine in question

properly appertaining to his interest therein, and be-

cause said royalties and moneys on deposit with the
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Clerk of this Court in this cause are insufficient to

satisfy said judgment.

2. Because said conclusion of law is contrary to

law.

3. Error is charged on the same pounds as

charged to paragraph XXVIII of the Court's find-

ings and to i^aragraph I of the Court's Conclusions.

XXIV.
The Court erred in overruling plaintiff's objections

to Conclusions of Law III made and signed by the

Court, to the effect that the said First National Bank
is now entitled to one-third of the money now de-

posited with the clerk by reason of the note and mort-

gage from Dunbar to Bamette and later assigned to

said bank

:

1. That said royalties and money was at the time

of the execution of said note and mortgage, and since

has been, and now is in the custody of the law and

subject to judgment of the plaintiff.

2. Because ''during the pendency of an equitable

suit, neither party to the action can alienate the

property in dispute so as to affect the rights of his

opponent."

3. Because the said receiver cannot be permitted

to set up claims to said property for the reasons

above stated, and the said bank acquired no interest

therein by reason of said assignment from Bonni-

field.

4. Error is charged for the same reasons and on

the same grounds as charged to the Court's Conclu-

sions of Law I, II and III.
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XXV.
The Court erred in overruling plaintiff's objec-

tions to Conclusions of Law Y made and signed by

the Court, in finding that the plaintiff is only entitled

to one-half of the royalties mined from said prop-

erties up to the time of the appointment and selec-

tion of a receiver, and in refusing to find as a conclu-

sion of law that the plaintiff is entitled to a judg-

ment against all of the defendants, and each of them,

for one-half of the gross value of all the gold and

gold-dust extracted by the defendants and their lay-

men from the mine in question, without making any

allowance for labor or other expense in mining same,

together with legal interest thereon on plaintiff's

proportion thereof from the dates when they respec-

tively accrued.

1. And error is charged on the same grounds as

charged to paragraph II of the Court's conclusions

of law.

XXVI.
The Court erred in overruling plaintiff's objections

to Conclusions of Law paragraph VI made and

signed by the Court, in finding that the plaintiff is

the owner of only one-half of the moneys and gold-

dust noAv on deposit with the Clerk of this Court in

this cause, and in refusing to find as a conclusion of

law that he is the owner of all the money and gold-

dust now on deposit with the Clerk and in the registry

of this court, and error is charged on the same

grounds and for the same reasons as stated in the

last previous assignment.
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XXVII.
The Court erred in overruling plaintiff's objections

to Conclusions of Law paragraph VII made and

signed by the Court, in finding that of said sum of

$28,932.00 the plaintiff is entitled to a judgment

against said Manley and Rice separately each for the

sum of $4,822.00, and against the defendants Dimbar

and Scott for the sum of $19,288.50, and in refusing

to find that the plaintiff is entitled to one judg-ment

against all and each of the defendants for one-half

of the gross value of all the gold extracted by the

defendants and their laymen from the mine in ques-

tion, together with legal interest thereon

:

1. Because of the contributory action of all the

defendants in joining together and letting lays and

their joint operations in mining the ground and the

said Manley and Rice uniting with the other defend-

ants in resisting the claims of the plaintiff, aided in

accomplishing all the injury and makes each and all

liable for all, and entitles the plaintiff to one judg-

ment against each and all of the defendants.

2. Error is charged on the same grounds as

charged to the last previous assignment of error.

XXVIII.

The Court erred in overruling the plaintiff's ob-

jections to the tenth Conclusion of Law made by the

Court in limiting the amount on which plaintiff is

entitled to interest to $28,932.75, and in not allowing

plaintiff interest on all moneys accruing to him and

for which he is entitled to judgment, from the date

w^hen they respectively accrued, in one judgment

against all of the defendants.
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XXIF.
The Court erred in refusing to permit plaintiff to

introduce e^ddence in support of his offer to show

that the lay let by defendants to Henry Riley was on

the same portion of said claim as the lay let to Riley,

O'Malley and Donnelly, which had not expired and

that said Riley prosecuted active mining operations

thereunder on the umnined ground of the same rich-

ness as the ground worked under the prior lay and

mined large quantities of gold-dust therefrom be-

tween the 19th day of September, 1905, and the 10th

day of August, 1906, and defendants appropriated

same to their own use, and that no accounting has

been had to the plaintiff for same or any part thereof.

The Court erred in refusing to permit plaintiff to

introduce evidence to show that the assignment of

mortgage made on the 19th day of September, 1906,

from said Barnette to said Bonnifield was made by

indorsement on note secured by mortgage, and that

nothing appeared of record, showing said assign-

ment, and that at the time Bonnifield was selected as

receiver and for a long time thereafter plaintiff had

no notice or knowledge of Bonnifield 's claim to any

interest in said funds.

XXXI.
The Court erred in refusing to permit plaintiff to

introduce evidence to show that gold-dust has been

mined by defendants subsequent to the accounting

had heretofore for which there has been no account.

Wherefore plaintiff prays that the judgment in

the above-entitled action may be reversed and that he
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be restored to all things which he has lost thereby.

H. J. MILLER,
Attorney for Plaintiff.

Service accepted July 8, 1910.

JOHN L. McGinn,
Attorney for Defendants and First National Bank

of Fairbanks, Alaska, and S. A. Bonnifield.

[Endorsed] : No. 165. In District Court, Terri-

tory of Alaska, Fourth Division. D. H. Oascaden

vs. Geo. F. Dunbar et al. Assignment of Error.

Filed in Open Court. Jul. 8, 1910. Dist. Court, Ter.

Alaska, 4th Div. C. C. Page, Clerk. By E. A. Hen-

derson, Deputy.

[Title of Court and Cause.]

Citation on Appeal [Original].

United States of America,

Territory of Alaska,

Fourth Division,—ss.

The President of the United States of America, To

the Above-named Defendants and to the First

National Bank of Fairbanks, Alaska, and to S.

A. Bonnifield, Receiver, and to John L. McGinn,

Esq., Their Attorney, Greeting

:

You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit to be holden in the city of San Fran-

cisco, State of California, within thirty days from

the date of this writ, pursuant to an order allowing

an appeal made and entered in the above-entitled
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cause in wliicli D. H. Cascaden is plaintiff and appel-

lant, and George F. Dunbar, Charles Scott, J. Ben-

nett, F. G. Manley, and A. C. Eice and the First

National Bank of Fairbanks, Alaska, and S. A. Bon-

nifield are appellees, to show cause, if any there be,

why the judgment and decree made and rendered in

said action on the 5th daj^ of July, 1910, as in said

order allowing the appeal mentioned, should not be

corrected, set aside, and reversed and why speedy

justice should not be done to the said plaintiff D. H.

Cascaden in that behalf.

Witness the Honorable JOHN M. HARLAN,
Associate Justice of the Supreme Court of the

United States of America, this 8th day of July, one

thousand nine hundred and ten, and of the year of

the Independence of the United States the one hun-

dred and thirty-fifth.

[Seal] THOMAS R. LYONS,
District Judge.

Service of copy of the within citation admitted this

8 day of July, 1910.

JOHN L. McGinn,
Attorney for Defendants and the First National

Bank of Fairbanks, Alaska, and S. A. Bonni-

field.

[Endorsed] : No. 165. In the District Court for

the Territory of Alaska, Third Division. D. H. Cas-

caden, Plaintiff, vs. George F. Dunbar et al.. De-

fendants. Citation on Appeal. Filed in the Dis-

trict Court, Territory of Alaska, 4th Div. Jul. 8,

1910. C. C. Page, Clerk. By , Deputy.
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[Title of Court and Cause]

Order Enlarging Time to [November 1, 1910] to

Docket Cause.

Now, on this Sth day of July, 1910, the same being

one of the judicial days of the regular term of this

court held at Fairbanks, Fourth Division, Alaska, the

above-entitled cause came on to be heard upon the mo-

tion of appellant plaintiff, for an order extending the

time in which to docket said cause and to file the rec-

ord thereof with the Clerk of the Circuit Court of Ap-

peals for the Ninth Circuit, and for the reason that

the same is necessary by reason of the great distance,

slow and uncertain communication between said

town of Fairbanks, Alaska, and the city of San Fran-

cisco, California, and the time given for settling the

bill of exceptions in this action, and the Court upon

hearing the said motion and being fully advised in

the premises and considering that good cause has

been shown for the granting of the same,

—

IT IS ORDEEED that the time within which said

appellant shall docket the said cause on appeal and

the return day named in the citation issued by this

Court be enlarged to and include the 1st day of

November, 1910.

THOMAS R. LYONS,
Judge of said Court.
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Service of the foregoing order and receipt of copy

thereof admitted this 8th day of July.

JOHN L. McGinn,
Attorney for Defendants Above-named and the First

National Bank of Fairbanks, Alaska, and S. A.

Bonnifield.

Entered in Court Journal No. 10, page 144.

[Endorsed] : No. 165. In the District Court for

the Territory of Alaska, Third Division. D. H. Cas-

caden, Plaintiff, vs. George F. Dunbar et al., De-

fendants. Order Enlarging Time to Docket Cause

Filed in Open Court. Jul. 8, 1910. Dist. Court,

Ter. Alaska, 4th Div. C. C. Page, Clerk. By E. A.

Henderson, Deputy.

[Title of Court and Cause.]

Motion for an Order Enlarging Time to Docket

Cause and Return Day.

Comes now the plaintiff and represents and shows

to the Court:

That heretofore, to wit, July 8, 1910, an order was

made by this Court enlarging the time for docketing

said cause on appeal to the Circuit Court of Appeals

for the Ninth Circuit, and the return day named in

the citation issued by this Court to and including

November 1, 1910 ; that by reason of the departure of

Judge Lyons who tried said cause, from Fairbanks,

unavoidable difficulties and delays have been encoun-

tered in settling a bill of exceptions in said cause and

having the same signed and sealed; that the time for

fettling the same has heretofore been extended by
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order of this Court to November 8, 1910; that such

bill of exceptions as prepared by plaintiff for settle-

ment is extensive and considerable time will be re-

quired by the clerk of this court to prepare a

transcript thereof and of the other parts of the rec-

ord in said cause ; that by reason of the great distance

and the slow and uncertain communication between

the town of Fairbanks and the City of San Fran-

cisco, California, considerable time will be required

to deliver such transcript to the clerk of said Court

of Appeals

;

Wherefore plaintiff moves the Court for an order

enlarging the time for docketing said cause on appeal

and the return day named in the citation issued by

this Court, to and including the first day of Febru-

ary, 1911.

Dated October 29, 1910.

J. H. MILLER,
Atty. for Pltff.

Received copy of foregoing motion October 29,

1910.

Attorney for Defendants Above-named and S. A.

Bonnifield and The First National Bank of Fair-

banks, Alaska.

[Endorsed] : No. 165. Cascaden vs. Dunbar et al.

Motion for an Order Enlarging Time to Docket

Cause and Return Day. Filed in the District Court,

Territory of Alaska, 4th Div. Oct. 29, 1910. C. C.

Page, Clerk.
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[Title of Court and Cause.]

Order Enlarging Time to [February 1, 1911] to

Docket Cause.

Now, on this 29tli day of October, 1910, the same

being one of the judicial days of the regular term

of this court held at Fairbanks, Fourth Division,

Alaska, the above-entitled cause came on to be heard

on the motion of appellant, plaintiff, for an order ex-

tending the time in which to docket said cause and to

file the record thereof with the clerk of the Circuit

Court of Appeals for the Ninth Circuit, and for the

reason that the same is necessary by reason of the

great distance, slow and uncertain communication

between said town of Fairbanks, Alaska, and the city

of San Francisco, California, and the time given for

settling the bill of exceptions in this action and the

unavoidable delaj^s in procuring a settlement thereof,

and the Court ujDon hearing said motion being fully

advised in the premises and considering that good

cause has been shown for the granting of the same,

—

IT IS OEDEEED that the time within which said

appellant shall docket the said cause on appeal and

the return da}^ named in the citation issued by this

Court be enlarged to and include the 1st day of Feb-

ruary, 1911.

PETEE D. OVEEFIELD,
Judge of said Court.
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Service of the foregoing order and receipt of copy

thereof admitted this 29th day of October, 1910.

JOHN L. McGINN,
Attorney for Defendants Above-named and S. A.

Bonnifield and The First National Bank of

Fairbanks, Alaska.

Entered in Court Journal No. 10, page 502.

[Endorsed] : No. 165. Cascaden vs. Dunbar et al.

Order Enlarging Time to Docket Cause. Filed in

the District Court, Territory of Alaska, 4th Div.

Oct. 29, 1910. C. C. Page, Clerk. By
,

Deputy.

[Title of Court and Cause.]

[Certificate of Clerk District Court to Record, etc.]

United States of America,

Territory of Alaska,

Fourth Division,—ss.

I,'C. C. Page, Clerk of the District Court of the Ter-

ritory of Alaska, Fourth Division, do hereby certify

that the foregoing and hereto annexed two hundred

ninety-eight tj^pewritten pages numbered from one to

two hundred ninety-eight, inclusive, constitute a full,

true and correct copy, and the whole thereof, including

endorsements, in accordance with the praecipe of the

plaintiff and appellant on file herein and made a part

hereof, wherein D. H. Cascaden is plaintiff and

George F. Dunbar, Charles Scott, J. Bennett, F. G.

Manley and A. C. Rice are defendants, and that the

same is by virtue of the order of appeal and citation
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issued in said cause and is a return thereof in ac-

cordance therewith.

And I do further certify that this transcript was

prepared by me in my office, and that the cost of

preparation, examination and certificate, amounting

to $117.35, was paid to me by counsel for the plaintiff

and appellee.

In witness whereof I have hereunto set my hand

and the seal of said Court, this 9th day of December,

1910.

[Seal] C. C. PAGE,
Clerk District Court, Territory of Alaska, Fourth

Division.

[Endorsed] : No. 1938. United States Circuit

Court of Appeals for the Ninth Circuit. D. H. Cas-

caden, Appellant, vs. George F. Dunbar, Charles

Scott, J. Bennett, F. G. Manley, and A. C. Rice, and

The First National Bank of Fairbanks, Alaska, and

S. A. Bonnifield, Receiver, Appellees. Transcript

of Record. Upon Appeal from the United States Dis-

trict Court for the Territory of Alaska, Fourth Divi-

sion.

Filed January 9, 1911.

F. D. MONCKTON,
Clerk.
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FIRST NATIONAL BANK OF
FAIRBANKS, ALASKA, and S. A.

BONNIFIELD, Receiver,
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OPENING BRIEF FOR APPELLANT.

Statement of the Case.

This case first came before this Court, on appeal

from the District Court of the Territory of Alaska,

at the May term of 1906, under No. 1312, Mr. Justice

Ross stated the case fully in 157 Fed. p. 62, but the

facts may be briefly stated as follows

:



Plaintiff Cascaden located placer mining claims

for defendants, Bennett, Scott and Dunbar, a part-

nership, under an agreement entered with Bennett

to receive one-half. Defendants, for the purpose of

cheating him out of his half failed to record the

claims and restaked and relocated the same claims

by changing the names of the locators. The plain-

tiff sued and this Court of Appeals declared that the

scheme was fraudulent and awarded him the half of

the properties. Thereafter, the defendants applied

to the Supreme Court of the United States for a writ

of certiorari to review this decision and their appli-

cation w^as denied with costs by that Court.

The mandate of the Circuit Court of Appeals was

thereafter duly sent to the District Court in Fair-

banks, Alaska, but some delay occurred by reason

of the absence of the Judge from the 4th Judicial

Division, and thereafter, upon the appointment of

the Hon. Silas H. Reid, as Judge, the plaintiff made

a motion to the Court for proceedings in accordance

with said mandate, to-wit: an accounting, etc., and

on the 13th day of May, 1908, Hon. Silas H. Reid

heard the said motion, and there and then the de-

fendants objected to taking an accounting for vari-

ous reasons set forth in Transcript of Record, pages

35 and 36. Their objection was overruled and in

default of their complying with the order to account,

plaintiff introduced his testimony to the eft'ect that

about $380,000 of gold dust was taken out of the

claim by the defendants and their lessees, of which

about $177,000 was taken out by said defendants



prior to the appointment of the receiver and eon-

verted by them in toto, and the balance was taken

out after the receiver had been appointed, and the

royalties thereupon placed in the hands of the re-

ceiver. The defendants adduced no testimony what-

ever to controvert the statement of the plaintiff as

to the total of the gross output of the claim being

$380,000, and therefore this stands uncontradicted.

As to the $177,000 taken before the receiver was

appointed, the defendants brought in the testimony

of one William Brelle, who testified (T. pp. 107

and 108) that only $162,062.81 were taken out by the

defendants prior to the appointm^ent of the receiver,

although Brelle admits that this amount was only

figured on a basis of the gold dust being worth only

$16.00 per ounce (T. p. 110), whereas, it is proven

by the testimony of Bonnifield and Hutchinson (T.

pp. 129-130-131-136-137) that $17.30 were paid for

the same gold dust coming from the same place

and in the sam.e claim. That will account for the

discrepancy between these two figures.

The plaintiff then claimed to be entitled to one-

half of the gross, being one-half of $380,000, on the

ground that he never gave the leases and that he was

excluded from the management. The defendants

then introduced an agreement with one of the lessees

(T. p. 139) purporting to show his consent to that

lease, claiming that he consented to the ground being

worked by lessees and that he should be satisfied

with one-half of the royalties, therefore the case

stood at that stage of the proceedings, with an ad-



mitted conversion by the defendants prior to the

receiver being appointed, of about $165,000 and roy-

alty moneys in Court (in the hands of the receiver)

amounting to $51,675.36 (T. p. 146).

It is to be noted and remembered that since the

date of that hearing, to-wit: the 13th day of May,

1908, a large quantity of gold dust has been further

extracted by the said lessees who deposited the royal-

ties thereof in Court where the said gold dust now is,

and said royalties amount to 1250 75/100 ounces

(T. p. 285). It appears from the evidence that one

Donnelly, a lessee, was the first receiver, that he left

the country and turned over the funds to one Clem-

ent Alexander, who being in his turn on or about to

depart from Alaska, turned over the amount of the

gold dust and moneys in his hands to one S. A. Bon-

nifield, president of the First National Bank; all

these receivers were appointed by consent of all the

parties. Bonnifield, however, prior to being ap-

pointed receiver, bought from one E. T. Barnette,

for the sum of $26,000, a mortgage for $30,000 upon

Dunbar's share in the property, said Dunbar having

already purchased the interest of Scott therein. This

mortgage covered also the interest of Dunbar in and

to the gold dust there and then in the hands of the

receiver. After being appointed receiver, Bonnifield

continued to acquire the outstanding interest of the

defendants. He first loaned a further sum of $10,320

to Dunbar and took a further mortgage and assign-

ment, then purchased the interest of the defendant

Eice both in the gold dust and the land, then made



advances to the defendant Manley and paid himself

out of the trust funds for all these amounts, but up-

on being so ordered by Judge Reid, Bonnifield re-

paid into the Court the full amount of the royalties

then in his hands amounting to $51,675.36 (T. p.

146). He filed, however, a protest and claim, claim-

ing the right to retain one-half of the said gold dust

by reason of his ownership of the $30,000 mortgage

from Dunbar to Barnette, and of the further loan to

Dunbar for $10,320, and of the i3urchase of the inter-

est of the defendant Rice and of the debt of Manley

to him. All these facts are set forth in the said pro-

test and claim (T. pp. 146-147, 149, 150, 151).

Judge Reid made his finding of facts, conclusions

of law, judgment and decree aljout one year there-

after, to-wit: on the 19th day of March, 1909 (T. p.

153), and in substance found that Cascaden consent-

ed to the leases and that he was entitled to $66,531.43

and interest, but in his decree made the sum $69,-

192.68, with the figures $66,192.68 following the for-

mer (T. p. 158), and further ordering that the plain-

tiff do have and recover from all the defendants, in-

cluding Manley and Rice, or any or either of them,

the said sum and his costs, and that an order be

issued directing the pajTuent to Cascaden of the

moneys in the hands of the clerk or Bonnifield (T.

p. 155). But since that hearing by Judge Reid, and

between said hearing and the decision, some further

gold dust had been extracted as hereinbefore men-

tioned, for the disposition of which no provision was

made, and, thereupon the plaintiff, on the 5th day
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of April, 1909, made a motion to alter, complete and

correct the findings, conclusions of law and decree,

there being obvious clerical and other errors in same,

and on the 22nd day of March, 1909, the defendants,

Manley and Rice, also filed a motion to set aside the

said findings. In the meantime. Judge Reid re-

signed and the Hon. Thos. R. Lyons, being appointed

Judge of the District Court, these motions came on

to be heard before him on the 15th day of July, 1909.

In the course of this new hearing, one Mr. Heilig,

made on behalf of one J. C. Kellum, a claim to the

moneys alleged to be due to the said Bonnifield hj

reason of the $30,000 mortgage from Dunbar to Bar-

nette, alleging that said mortgage was paid and that

there was nothing due Bonnifield or the First Na-

tional Bank on account of same (T. pjD. 166-167-

168). It is well to mention here that said Bonni-

field had left the country at that time and had as-

signed the said mortgage, in fact, all of his various

interests to the First National Bank of Fairbanks.

Plaintiff objected to a new hearing upon all these

new questions but was overiniled by the Court and

the defendants introduced oral and documentary evi-

dence showing the assignment of Scott's interest to

Dunbar, the pledge from Dunbar to Barnette of the

gold dust in the hands of the receiver, the mortgage

from Dunbar to Barnette of his interest in the claim

and the assignment of both pledge and mortgage

from Barnette to Bonnifield and the further assign-

ment and mortgage from Dunbar to Bonnifield to

cover the second loan from Bonnifield to Dunbar to



secure the sum of $10,320, the notes mentioned in

said mortgage and assignment, the deed from Rice

to Bonnifield of his interest in the claim, the assign-

ment of Rice to Bonnifield of his interest in the gold

dust and the assignment from Bonnifield to the

First National Bank of his interest in the funds in

court (the mortgages not having been assigned).

The defendants further brought in the testimony of

C. J. Hurley, then president of the First National

Bank, and the fact that the trust funds were used

in his bank by the trustee, while said trustee was

president, was disclosed. The plaintiff then claimed

that he was entitled to the profits made thereby, and

in the course of the same examination of the wit-

nesses, to-wit: C. J. Hurley and others, it was fur-

ther disclosed that the $30,000 mortgage from Dun-

bar to Barnette, assigned by Barnette to Bonnifield,

had been paid and discharged of record, and that

neither Bonnifield nor the First National Bank, nor

Barnette, made any claim to the funds by reason

thereof.

It is to be noted also, that there was no assignment

of the mortgages from Bonnifield to the First Na-

tional Bank, but only an assignment of the gold dust

and moneys in Court. It also developed in the

course of this testimony, that the said Bonnifield,

while being such trustee, had applied the funds in his

hands to the payment of the mortgage debts of the

defendants Dunbar and Manley to him, and also had

paid to himself his pretended share claimed by him

by reason of his purchase from Rice. At this time,
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the plaintiff having heard that further gold dust had

been taken out which was not accounted for, moved

the Court for a further accounting, which motion

was denied (T. p. 254). About one year thereafter,

to-wit: the 5th day of July, 1910, the Hon. Thos. E.

Lj^ons, made his finding of facts, conclusions of law

and decree to the effect that the plaintiff was en-

titled to one-half of the royalties, being the moneys

then in the registry of the Court, and the gold dust

on deposit therein, denying the plaintiff's right to

one-half of the gross output. The Court further

declared that the second mortgage from Dunbar to

Bonnifield was void as also his purchase from Rice

of his interest in the claim hj reason of his being

receiver at the time of these transactions. The Judge

further found that prior to the appointment of the

receiver, $57,865.50 of royalties had been received

and converted by the defendants, of which one-half

was the property of the plaintiff Cascaden and that

to recoup himself he should recover against one-

sixth of the funds in Court, being the share of the

defendants Manley and Rice or their assignees, being

$4,822.13 from each, and that he should have judg-

ment against Dunbar for $19,288.50, but that the

First National Bank, as the ultimate assignee of the

funds in Court under the mortgage or pledge of gold

dust from Dunbar to Barnette, assigned to Bonni-

field and then assigned by him to the First National

Bank, was entitled to one-third of the said funds

from which judgment the plaintiff now appeals and

relies upon the following:



"Assignments of Ekror.

*^ Comes uow the plaintiff and makes the fol-

lowing assignment of error upon which he will

rely on his appeal from the decree made by this

Honorable Court in said cause on the 5 day of
July, 1910.

"The Court erred in refusing to make the

Findings of Fact set forth in the third and
twenty-third findings of fact proposed by plain-

tiff, in not finding that the defendants were in

possession to the exclusion of plaintiff, and were
actively engaged in extracting and appropriat-
ing the gold to their own use in active hostility

to any claims thereto on the part of plaintiff,

as is more fully set forth in said third para-
graph, and in not finding that defendants con-

tinued to exclude the plaintiff up to November
1st, 1907, as more fully set forth in paragraph
twenty-three, and in refusing to make any find-

ings on the matters and things in said para-
graphs contained.

"11.

"The Court erred in refusing to make the

findings of fact set forth in the fifth, sixth and
seventh paragraphs of plaintiff's proposed find-

ings, in not finding the period of time covered
in the mining operations for which an account-
ing was had, and thus avoid future complica-
tion and litigation.

"III.

"The Court erred in refusing to make the

findings in the eighth and ninth findings pro-
posed by plaintiff', in not finding that the gold
mined during the period covered by said ac-

counting, and accounted for was of the value of
not less than $385,000.00, as therein in the eighth

paragraph set forth, and in not finding the items
comprising said amoTint as therein set out, and
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in not finding the amount of gold mined by de-

fendants and deposited with the Clerk of the

Court and the items comprising same not in-

cluded in the accounting had before Judge Reid,

as in the ninth paragraph more fully set forth.

"IV.
'

' The Court erred in refusing to find that one-

third of the gold mined from said property
would 23ay for the cost of mining same, as more
fully set out in the tenth paragraph of plain-

tiff's proposed findings, and in refusing to find

the value of the gold-dust taken from said mine
as more fully set out in the twenty-fifth finding

proposed by plaintiff.

"The Court erred in not finding that the lay

let to Henry Riley was on the same portion of

said mining claim as the lay to Riley, O'Malley
and Donnelly, and that said last lay had not ex-

pired, as more fully set forth in the eleyenth

paragraph of plaintiff's proposed findings, and
in not finding that no accounting was had under
said lay to said Riley between said dates in the

twelfth paragrai^h mentioned, as is more fully

set forth in said twelfth paragraph, and in not

finding that the said Rile}^ is the sam.e person

mentioned in the former lay, as set out in para-

graph thirteen of said proposed findings.

"VI.

"The Court erred in not finding that the at-

torneys for the defendants, eyer since the ap-

pointment of said receivers, were, and ever

since have been, the attorneys for said receivers,

and for said Barnette and all parties and as-

signees of said defendants as the various records

in the former and in the present suit show, as

set forth in the fifteenth paragraph of said pro-

posed findings, and in not finding that they, and
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each of them, at the time and times of said
transfers and assignments had actual and con-
structive notice of the claims of the plaintiff as
more fully set forth in the twentieth paragraph
thereof.

''The Court erred in refusing to make the
imdmgs of fact set forth in the twenty-iarst and
twenty-second findings of fact proposed by
plaintiff, m not finding that in the execution
of their duties as receivers to receive and hold
the gold-dust from said mine they did not act
fairly and impartially and in accordance with
their duties, but combined with defendants to
defeat the ends of justice for the fraudulent
purpose of cheating the plaintiff as therein more
fully set out m said paragraphs, and in refusing
to find that said Bonnifield, in furtherance of
said fraudulent scheme, purchased claims to
said mining claims, and loaned and used the
gold-dust and made interest thereon, and re-
fused for a long time to pay over said moneys
into court, as more fully set forth in said twen-
ty-second finding.

''VIII.

''The Court erred in refusing to make the
Conclusion of Law in the second conclusion of
law proposed by plaintiff, in not finding as a
conclusion of law that the plaintiff is entitled to
a judgment against all of the defendants, and
each of them, for one-half of the gross value of
all the gold and gold-dust extracted by the de-
fendants and their laymen from said mining
claim number twelve below discovery on the
first tier and right limit of Cleary Creek,
Alaska, and comprised in the items above set
forth, without making any allowance for labor
or other expense in mining the same, together
with legal interest thereon from the dates when
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said gold-dust accrued from said claim, as in

said conclusion of law set forth. And error is

charged on the same grounds as charged to

the twenty-fifth assignment of error herein.

"IX.

"The Court erred in refusing to make the

conclusion of law in the third conclusion of

law proposed by plaintiff, in not finding that

the plaintiff is entitled to judgment against de-

fendants for one-half of all the gold extracted

under said lay executed to Henry Riley between
the 19th day of October, 1905, and the tenth
day of August following.

"X.

"The Court erred in refusing to make the

fourth conclusion of law proposed b}^ plaintiff,

as follows: 'That plaintiff is entitled to receive

and to an order directing the Clerk of this

Court to pay plaintiff all moneys, gold and
gold-dust deposited with the Clerk of this

Court in this cause, and when so paid said

amount shall be credited upon the judgment
aforesaid.

'

"XL
"The Court erred in entering a decree in this

cause in favor of said First National Bank for

one-third of the gold-dust now on deposit with
the Clerk of this Court, and in not decreeing
that the i3laintiff is entitled to all thereof.

"XII.

"The Court erred in overruling plaintiff's

objections to and in making the findings of

fact set forth in paragraph I, II, III and IV
made and signed by the Court;

"1. On the ground that said findings are

wholh" irrelevant and immaterial and not within
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the issues, and do not constitute a defense in

whole or in part to plaintiff's claim on the

accounting.

"2. The Court erred in making the conclu-

sions of law made in connection therewith and
based thereon, as the defendants could not,

during the pendency of the action, alienate the

propert}^ so as to affect the rights of their op-

ponent.

''XIII.

"The Court erred in overruling plaintiff's

objections to findings of fact VI and VII made
and signed by the Court, and finding in para-
graph VI 'that said order of injunction was in

full force and effect,' and in finding in para-
graph YII 'that the mining operations should

be carried on upon said property by the lay-

men':
"1. Because admittedly the agreement men-

tioned in the seventh finding was made in pur-
suance of and based on the order of the Court
set forth in the fifth paragraph, and which
provides that 'all of the gold, gold-dust and
proceeds' mined and accruing from said claim
was to be held subject to the further orders of

the Court.

"2. Because the same are wholly irrelevant

and immaterial, and not within the issues and
contrary to the evidence, as there was no agree-
ment as to how the mine should be worked and
only the royalties on a portion thereof instead
of 'all the proceeds' were turned over.

"XIV.
"The Court erred in overruling the plain-

tiff's objections to the ninth finding made and
signed by the Court, in finding that the royalties

turned over by the said Alexander to the said
Bonnifield was the value of the gold-dust mined,
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and in not finding that same was value of gold-

dust accounted for;

^'1. Because all the royalties reserved to de-

fendants under said lays were not accounted for,

and that said finding is contrary to the evi-

dence.

'

' The Court erred in overruling plaintiff 's ob-

jections to the eleventh, twelfth and thirteenth

findings made and signed by the Court, in find-

ing in the eleventh paragraph thereof that the

defendants let a lay to Humes Brothers, and in

the twelfth that they sold said lay to Donnelly,
Alexander and Morrison, and in finding in the

thirteenth pal'agraph that Humes Brothers,
prior to the appointment of a receiver, mined
$69,596.00:

"1. For the same reasons charged to para-
graphs I, II, III and IV of the Court's find-

ings.

"2. Because said thirteenth finding is not
supported by the evidence and is contrary
thereto.

"3. The Court erred in not finding that the

value of the gold accounted for under said lay

was $83,300.00, because said item is supported
by the testimony.

*'XVI.

''The Court erred in overruling plaintiff's

objections to the fourteenth finding made by
the Court, in not further finding that immedi-
ately after the appointment of said receiver, the
said la}^nen and the defendants and said re-

ceivers combined and let a lay to said Eiley on
the same ground at only twenty per cent royal-
ties in pursuance of a consj)iracy to cheat the
plaintiff.
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''The Court erred in overruling plaintiff's ob-
jections to tlie fifteenth finding made by the
Court, in not following the language of and in
omitting the following provisions in said agree-
ment contained, as follows:

'' 'But nothing in this agreement contained
shall be construed as recognizing the right or
any right in said Rice, Manley, Dunbar and
Scott to execute said contract of lease to said
premises, or to any part thereof; but said action,
or any other action to be commenced and involv-
ing the title to said premises, shall be tried as if
said lease or purported lease to these premises
had not been made or executed, save and except
as hereinbefore provided,

'

and in the conclusions of law made in con-
nection therewith:

"1. Because the defendants are not parties
or privy to same, and said agreement provides
that it shall not be construed as a recognition
of any of their rights or acts.

"2. Because of the artifice used by said lay-
men and the defendants in letting said lay to
said Riley on the same ground for the fraud-
ulent purpose of cheating the plaintiff, de-
stroyed any rights said laymen and defendants
had under said agreement, if any.

"3. The Court erred in the conclusions of
law made in connection with said agreement,
because no undue advantage or injury w^as
caused the defendants, and second, because the
same cannot be construed as a waiver of the
Humes Brothers' lay, as the same was excluded
therefrom.

"XVIII.
"The Court erred in overruling plaintiff's ob-

jections to the sixteenth and seventeenth find-
ing signed by the Court, and in finding in the
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seventeenth that the value of the gross amount
of gold mined by Riley, O'Malley and Donnelly
j)rior to the selection of a receiver was $92,-

466.00, and in not finding the same was of the

value of $111,000.00:

"1. Because the Court's finding is contrary

to the evidence and the latter item is supported
thereby.

"2. Because the sixteenth finding is irrele-

vant and immaterial and not within the issues.

"XIX.
"The Court erred in overruling plaintiff's ob-

jections to the eighteenth and twentieth finding

made by the Court, in finding that said claim

has been worked by said lessees with the con-

sent and approval of the plaintiff:

"1. Because said finding is contrary to the

evidence, and for the reasons hereinbefore

stated.

"2. Because the bringing of suit by the

plaintiff was notice to the defendants that they

excluded their cotenant at their peril.

"The Court erred in overruling ^plaintiff's ob-

jections to findings of fact XXII, XXIII,
XXIV, XXV, XXVI and XXVII made and
signed by the Court, in finding in paragraph
XXII that in August, 1906, defendant Dunbar
executed to Barnette a mortgage of all his

right to said mining claim and to three pokes
of gold-dust in the hands of the receiver, and
in finding in paragraph XXIII that said Bar-
nette assigned to Bonnifield said note and
mortgage and said three i^okes of gold-dust,

and in finding in paragraph XXIV that said

Dunbar mortgaged to said Bonnifield all of his

interest in said claim and all such gold dust as

should subsec[uently come into the possession of
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said Boniiifield as receiver, and in finding in

paragraph XXA^ that defendant Rice assigned

to said Bonnifield his right to said claim and
to said gold-dust held by said Bonnifield as re-

ceiver, and in finding in paragraph XXVI that

the defendant Manlev turned over to said Bon-
nifield his intei'est in the gold-dust in the hands
of said Bonnifield as receiver, and in paragraph
XXVII that said Bonnifield transferred same
to the First National Bank:

"1. Because the plaintiff's interest in said

mine and his portion of the proceeds thereof
therein were in the custody of the law and could

not be affected by an alienation of the property
in dispute during the pendency of said action.

"2. Because the receiver, after receiving the

funds, cannot be permitted to set up claims to

the property taken and held by him as receiver

wdiolly foreign to the object of his trust and
duty as such receiver.

'^3. Because his interest and duty w^ould

conflict as much whether he became a purchaser
before or after his appointment.

*'4. Because the said Bonnifield did not act

fairly and impartially and in accordance with
his duty as receiver, but conspired with the de-

fendants and their laymen to defeat the ends
of justice for the fraudulent purpose of cheat-

ing the plaintiff.

"XXL
"The Court erred in overruling plaintiff's ob-

jections to the twenty-eighth finding signed by
the Court, in finding that said Manley and Rice
acted in good faith and honestly in letting such
lays and in receiving one-third of the royalties

mined from said property:

"1. Because said finding is irrelevant and
immaterial and contrary to the evidence and is

not within the issues.
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*'2. Because tlie same was at issue and final-

ly ended and determined hj the opinion and de-

cision of the Circuit Court of Appeals.

"3. Because they united with the defen-

dants in resisting the claims of the plaintiff,

and were active in their denial of plaintiff's

rights and held possession adversely to him.

"4. Because a cotenant is liable where he
claims the sole ownership and has ousted his

cotenant.

'^XXII.
'

' The Court erred in overruling plaintiff 's ob-

jections to conclusions of law paragraph I made
and signed by the Court herein, and in the con-

clusions of law made in connection therewith
and based thereon, to the effect that said deed
from Dunbar and Scott to Mauley and Rice
only operated to convey to Manley and Rice a
one-sixth interest:

''1. Because irrelevant and immaterial and
not within the issues and does not constitute a
defense to plaintiff's right to one judgment
against all and each of the defendants.

''2. Because the same was at issue and de-

termined by the appellate court in this action.

"3. Because they actively challenged plain-

tiff's rights and ousted and held possession ad-
versely to him.

''4. Error is charged in the same language
and on the same grounds as charged to para-
graph XXVIII of the Court's findings.

''XXIII.

"The Court erred in overruling plaintiff's ob-

jections to Conclusions of Law paragraph II
made and signed by the Court, which is in part
as follows: 'And are now only entitled to one-
third of the royalties and money now on deposit
T\dth the Clerk of this Court':'
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"1. Because the plaintiff is entitled to a

judgment against all, and each of the defen-

dants, for the gross value of the proceeds of

said mine in question properly appertaining to

his interest therein, and because said royalties

and mone3^s on deposit with the Clerk of this

Court in this cause are insufficient to satisfy

said judgment.
"2. Because said conclusion of law is con-

trary to law.

"3. Error is charged on the same grounds
as charged to paragraph XXVIII of the Court's

findings and to paragraph I of the Court's

conclusions.

''XXIV.
'

' The Court erred in overruling plaintiff 's ob-

jections to Conclusions of Law III made and
signed by the Court, to the effect that the said

First National Bank is now entitled to one-

third of the money now deposited with the clerk

by reason of the note and mortgage from Dun-
bar to Barnette and later assigned to said bank

:

"1. That said royalties and money was at

the time of the execution of said note and
mortgage, and since has been, and now is in the

custody of the law and subject to judgment of

the plaintiff.

"2. Because 'during the pendency of an
equitable suit, neither party to the action can
alienate the property in dispute so as to affect

the rights of his opponent.'

"3. Because the said receiver cannot be per-
mitted to set up claims to said property for the

reasons above stated, and the said bank acquired
no interest therein by reason of said assignment
from Bonnifield.

"4. Error is charged for the same reasons
and on the same grounds as charged to the

Court's conclusions of law I, II and III.
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"XXY.
"Tlie Court erred in overruling plaintiff's ob-

jections to conclusions of law V made and
signed by the Court, in finding that the plain-

tiff is only entitled to one-lialf of tlie royalties

mined from said properties up to the time of

the appointment and selection of a receiver,

and in refusing to find as a conclusion of law
that the plaintiff is entitled to a judgment
against all of the defendants, and each of them,

for one-half of the gross value of all the gold

and gold-dust extracted by the defendants and
their laymen from the mine in question, with-

out making any allowance for labor or other ex-

pense in mining same, together with legal in-

terest thereon on plaintiff's proportion thereof

from the dates when they respectively accrued.

"1. And error is charged on the same
grounds as charged to paragraph II of the

Court's conclusions of law.

"XXYI.
"The Court erred in overruling plaintiff's ob-

jections to conclusions of law paragraph VI
made and signed by the Court, in finding that

the plaintiff is the 0T\mer of only one-half of the

moneys and gold-dust now on deposit with the

Clerk of this Court in this cause, and in refus-

ing to find as a conclusion of law that he is the

owner of all the money and gold-dust now on
deposit with the Clerk and in the registry of

this Court, and error is charged on the same
grounds and for the same reasons as stated in

the last previous assignment.

"XXVII.
"The Court erred in overruling plaintiff's ob-

jections to conclusions of law paragraph VII
made and signed bv the Court, in finding that
of said sum of $28,932.00 the plaintiff is entitled
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to a jvidgment against said Manley and Rice

separately each for the sum of $4,822.00, and
against the defendants Dunbar and Scott for

the sum of $19,288.50, and in refusing to find

that the plaintiff is entitled to one judgment
against all and each of the defendants for one-

half of the gross value of all the gold extracted

by the defendants and their la}Tiien from the

mine in question, together with legal interest

thereon

:

''1. Because of the contributory action of all

the defendants in joining together and letting

lays and their joint operations in mining the

ground and the said Manley and Rice uniting

with the other defendants in resisting the claims

of the plaintiff, aided in accomplishing all the

injury and makes each and all liable for all, and
entitles the plaintiif to one judgment against

each and all of the defendants.

"2. Error is charged on the same grounds
as charged to the last previous assignment of

error.

"XXVIII.

"The Court erred in overruling the plaintiff's

objections to the tenth conclusion of law made
by the Court in limiting the amount on which
plaintiff is entitled to interest to $28,932.75,

and in not allowing plaintiff interest on all

moneys accruing to him and for which he is en-

titled to judgment, from the date when they re-

spectively accrued, in one judgment against all

of the defendants.

"XXIV.
'

' The Court erred in refusing to permit plain-

tiff to introduce evidence in support of his offer

to show that the lay let by defendants to Henry
Riley was on the same portion of said claim
as the lay let to Riley, O'Malley and Donnelly,
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which had not expired and that said Riley

prosecuted active mining operations thereunder

on the umnined ground of the same richness as

the ground worked under the prior lay and
mined large quantities of gold-dust therefrom
between the 19th day of September, 1905, and
the 10th day of August, 1906, and defendants
appropriated same to their own use, and that

no accounting has been had to the plaintiff for

same or any part therof

.

"XXX.
"The Court erred in refusing to permit plain-

tiff to introduce evidence to show that the

assignment of mortgage made on the 19th day
of September, 1906, from said Barnette to said

Bonnifield was made by indorsement on note

secured by mortgage, and that nothing appeared
of record, showing said assignment, and that

at the time Bonnifield was selected as receiver

and for a long time thereafter plaintiff had no
notice or knowledge of Bonnifield 's claim to

any interest in said funds.

"XXXI.
*

' The Court erred in refusing to pennit plain-

tiff to introduce evidence to show that gold-dust

has been mined by defendants subsequent to the

accounting had heretofore for which there has
been no account.

"Wherefore plaintiff prays that the judgment
in the above-entitled action may be reversed and
that he be restored to all things which he has
lost therebv."
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Argument

I.

The assignment of errors hereinbefore set forth,

amply covers the points of error relied upon by the

appellant, but counsel for the appellant, while

strongly urging all the errors assigned, will more

particularly discuss what appears to them to be

three of the main questions for the consideration of

this Honorable Court.

First.

The measure of distribution of the proceeds of

the claim.

Second.

The granting of the judgment against Dunbar,

Manley and Rice severally, instead of jointly and

severally as plaintiff contended it should have been.

Third.

The awarding to the First National Bank in Fair-

banks, one-third of the funds in Court under a mort-

gage and assignment admittedly paid and disw

charged.

I.

(a) The plaintiff contends that all these defen-

dants were joint tort-feasors, who fraudulently

ousted and excluded hiim at all times, and disposed

of his property by way of leases, and converted his

share of the proceeds to their own use, until a re-
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ceiver was appointed, and who refused to account

in such a ma.nner as plaintiff would know where,

when, by whom and how the gold had been taken

out and converted, and that for these reasons, the

only measure of distribution applicable and that

would indemnify him adequately was one-half of

the gross output as proven by him, and as uncon-

tradicted b}^ defendants.

The Court below held that because of the agree-

ment given by Cascaden to some of the lessees (T.

page 139), and because of his failure to enjoin de-

fendants, he was entitled only to one-half of the

royalties.

As to his failure to enjoin, we submit that the

suit was a sufficient notice, that the defendants

should of their own volition have done w^hat was

just, that it is no excuse for a wrong-doer to answer

that he was not compelled to do right, and that it

was optional with the plaintiff to resort or not, to

this extraordinary remedy : and in support will cite

:

Sweeney v. Hanle}^, 126 Fed. page 97.

As to the agreement, we would urge that as be-

tween the plaintiff and defendants there was or is,

no privity or consideration for this contract, and

merely point out to the Court the following clause

put in it as a full reservation of his rights (T.

page 139)

:

'^But nothing in this agreement contained

shall be construed as recognizing the right, or

any right, in said Eice, Manley, Dunbar and
Scott to execute said contract of lease to said



25

premises or to any part thereof ; but said action,

or any other action to be commenced and in-

volving the title to said premises shall be tried

as if said lease or purported lease and these

presents had not been made and executed, save

and except as hereinbefore provided."

The authorities as to the measure of damages ap-

plicable against ousting co-tenants are strongly in

favor of our contention. When the wrong is willful

a Court of equity will fix as damages the full

amount of the whole property converted without al-

lowing anything for the costs of extracting, and

these defendants should be charged with the full

amount of their co-tenant's proportion of the total

outjDut with eight (8) per cent interest up to the

day that they put him back in possession and recog-

nize his legal rights.

Sweeney v. Hanley, 126 Fed. page 97

;

Bettering v. Nordstrom, 148 Fed. page 81;

Lindley on Mines, Second Ed. Vol. 2, page

1601, Sec. 868;

Bolles Wooden Ware Co. v. U. S., 106 U. S.;

27 Law Ed. page 230;

Benson Mining Co. v. Alta Mining Co., 145

U. S. 36 Law Ed. page 763;

Sutherland on Damages, 3rd Ed. Vol. IV,

page 2993.

A co-tenant is now liable for waste even in the

absence of any statute where he claims the sole

ownership, and has ousted his co-tenant. The exact

caste of the plaintiff, whether stranger or co-tenant,
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is not material. The measure of damages is the

same.

Williamson v. Jones, 43 West Virginia S.

C. A. 562; 19 Morrison, page 25.

By Alaska Code Cap. 33, Section 321, co-tenants

committing waste are liable to treble damages.

Lay made by one co-tenant is only for his own

interest, and cannot bind his co-tenant.

Lindley, 2nd Edition, Vol. 2, par. 791, p. 1425.

It is ouster when one co-tenant holds possession of

the whole, adverse to his co-tenant, and denies the

latter 's right thereto.

Mining Co. v. Bullion Co., 3 Sawyer 634; 11

Morrison 608.

Exclusive and adverse possession of one co-tenant

is deseizin or ouster of the other.

Washburn on Real Property, 6th Ed., Vol. 1,

page 543.

The authorities furnish us with a further reason

why the plaintiff should have been given one-half

of the gross output of the claim and it is that, as a

perusal of the record now before this Court will

show, the defendants have at all times refused to

give him a proper accounting. When they were

brought before Judge Eeid, they refused to give

him an accounting, and he had to do the accounting

as far as it lay in his power and wdthin his knowl-

edge.

It is true that they brought forth the witness

Brelle, but that was with the view of contradicting
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Mm on this question of the gross output of the gold

taken out before the receiver was appointed; but

neither from Brelle nor from any other person has

the plaintiff been able to find out the period of time

of the operating of the claim or the amount for

which the gold taken out prior to the appointment

of the receiver was sold, nor the part of the ground

upon which they were operating, nor the time during

which they were operating.

We submit that the authorities are quite clear in

support of the proposition that when defendants not

only failed to show the actual cost of mining, but

have taken away, b,y their wrongful acts, the means

of proving the nature and extent of the loss, the

law will aid a recovery against the wrong-doer by

making every reasonable intendment against him

in favor of the party injured and fix at its highest

reasonable price the value of the output, and we will

cite in support thereof,

Lindley on Mines, 2 Ed., Vol. 2, Sec. 868,

pages 1604 and 1605 and authorities therein

cited.

The Court below seems to have shared with the

defendants the view that the burden of the account-

ing and of proving the damages sustained, was upon

the plaintiff. This was error.

On the 23rd day of May, 1910, the plaintiff re-

quested the Court to allow him to show that one

Henry Riley, also prosecuted mining operations

for his own account and for his profit at a lesser



28

royalty (20 per cent) upon the same portion of the

claim upon which Eiley, O 'Malley and Donnelly had

already leased, at a royalty of 40 per cent, but the

Court refused to let the plamtiff adduce evidence

thereof and error is charged therefor, yet none of

the gold-dust extracted by the said Riley was ac-

counted for (T. p. 233). May it please the Court to

consider the difficulties under which this plaintiff

was laboring when trying to get this accounting.

He had to ferret out the information by his own

means and under the circumstances, it is only right

that every intendment be placed against these de-

fendants. He sustained a double injury at the

hands of each and every of these defendants; first,

they ousted him, and second, refused to account.

Under the authorities he should have been awarded

the half of the gross output for either of these

wrongs; "a fortiori" for both.

To resume, we submit that the plaintiff should

have had one-half of the gross output of the claim.

Cascaden says that up to the time that he gave his

testimony (the 13th day of May, 1908) (T., p. 35),

there were $380,000 gross output of the claim. This

stands uncontradicted and the plaintiff -would stand

satisfied and indemnified with a judgment against

all the defendants jointh^ and severally for one-half

thereof, to-wit: $180,000 and interest, plus his share

of the gold dust extracted since that time and now
being in the registry of the Court.
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(b) If the Court refuses to allow this plaintiff

one-half of the gross output, but hold that the de-

fendants are entitled to compensation for extraction,

we submit that 33 per cent is more than sufficient to

pay for the work of extracting. It does not seem

fair that the plaintiff should be bound by the tortu-

ous acts of the defendants in dealing out his share

of the gold to their lessees. He was clearly entitled

to manage his own affairs and claim, and the ouster

should not benefit nor countenance the tortuous de-

fendants; yet the judgment of the Court, as it now

stands, allowing the plaintiff only one-half of the

royalties, would stand as a ratification by the Court

of the acts of the defendants. Cascaden says that the

cost of extraction is 60 to 70 cents per square foot of

bedrock (T. p. 224), Lawson says from $1.00 to $1.50

per square foot of bedrock (T. p. 96), Lyman Laugh-

ton, who worked on the grounds, says that the bedrock

ran about $1.25 to the square foot and the cost of ex-

tracting would be between 65 per cent to 70 per cent

:

871/2 cents per square foot. Taking a middle figure,

we would say that 85 cents per square foot of bed-

rock is all it can possibly cost to extract the gold.

O'Malley says that his ground went about $3.60 to

the square foot and Laughton says $1.25 (T., p. 98),

but we must remember that the bulk of the claim

was worked out by the two first lays and that the

other two lays (Laughton 's being one of those) were

operating upon grounds, which at the time that

Laughton testified had been mostly worked out.

In any event, it was for the defendants to show the
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extent of the ground worked and its real value, and

since they have not contradicted O 'Malley we should

take his figures, and allowing $3.00 per square foot

of bedrock as being a fair estimate, and deducting

therefrom 85 cents or even $1.00 for extraction, this

estimate brings us to a cost of less than 33 per cent

of the total output as a cost of extracting. The

burden was on the defendants to show a different

or higher cost if they could, but as they have not

done so we presume it was because they could not,

and therefore we submit that 33 per cent of the

gross output w^ould be a fair and liberal allowance.

Taking then $380,000 (which is the uncontroverted

evidence) as the total output (besides the gold-dust

which was since extracted and now is in the regis-

try of the Court), we find that 33 per cent deducted

from $380,000 leaves a net output of $253,240, of

which the plaintiff is entitled to one-half as the

owner of one-half of the claim, or $126,675, plus his

appropriate share of the gold-dust novv^ in the regis-

try of the Court, and interest.

(c) The different la^^s given on the groimd by

the defendants are as follows : Lay to Humes Bros.,

later assigned to Donnelly, Alexander and Morrison,

on the lower half of the claim. Seventy per cent

to the lessees, 30 per cent of royalties to the owners

mentioned at T., pp. 45, 46.

Lay to Donnelly, O 'Malley and Riley on the upper

half of the claim; 60 per cent to the lessees, 40 per

cent of the royalties to the owners (T., p. 46).



31

Lay to Riley, in which Nixon, Laughton and Cross-

man were interested (mentioned at T., pp. 50, 84 and

94), 80 per cent to the lessees, 20 per cent of royal-

ties to the owners. This lay was on the same part

of the claim covered by the lay to Donnelly, O'Mal-

ley and Riley. 4th. Lease to Kenettle (mentioned at

T. p. 54), 70 per cent to the lessees, 30 -pev cent of

royalties to the owners.

If the Court below did not think it just to allow

this plaintiff one-half of the gross, or to allow him

half of the gross after deducting the cost of extract-

ing the gold, but thought that the plaintiff had as-

sented to the leases being given on the ground, by

reason of his agreem.ent with the first laymen, Don-

nelly, Riley and O'Malley we now submit that it

was error for the Court below to conclude that be-

cause he was held to have assented to a lay giving

the owners 40 per cent of royalties it followed that

he would assent as well to the other leases carrying

only 30 per cent and 20 per cent of royalties, re-

spectively, to the owners. This is particularly so in

view of his continuous refusal to assent and his pro-

test at all times to any such leases, as the testimony

shows clearly at pages 50, 52, 53, 55 and 86 of Tran-

script of Record. Therefore, even assuming that the

Court thought fit to adjudge that he had ratified and

agreed that the grounds should be v/orked under a

lease at 60 per cent to the lessees and 40 per cent to

the o^ATiers, we find that $380,000 gross output on a

40 per cent royalty would produce $152,000 in roval-
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ties, of which the plaintiff should have been awarded

one-half, i. e., $76,000, plus interest and his propor-

tionate share of the gold-dust now in the registry of

the Court and not included in the $380,000 at the

time that evidence was adduced and interest there-

upon.

II.

Counsel for the appellant now comes to the next

important question: did Manle}^ and Eice purchase

their one-third interest in the claim, and did the}^ let

the leases and work it, honestly and in good faith

as the Court found? (T., pp. 273 and 288). Let us

enquire into the evidence in supiDort of this finding.

It is obvious that their animus will make a great

difference in the decision of the case in two phases;

first, in the measure of the distribution of the out-

put; second, in getting a joint and several judgment

against them. If they acted in good faith the judg-

ment should not be joint and several, but if they had

notice of Cascaden's claim and rights, and, disre-

garding same, aided and abetted the controversy and

conversion and assisted in the resistance with the

expectation of gaining profit and advantage unto

themselves, they should be visited with the conse-

quences of their acts, however costly to them it may
have become by this time. The lower Court has as-

sumed to review this question again, although we

submit it had already been adjudicated upon by
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three Courts: first, by Judge Wickersliam in the

original case in Fairbanks; next, by the Circuit

Court of Appeals in the same case, then by Judge

Reid on the accounting.

It is quite possible that successive courts, review-

ing the same question, regardless of the opinion of

the previous Court, may come to a different opinion

on this question. That is what these defendants were

seeking to do. They have been to successive Courts,

regardless of the decision of the previous Court,

until they found a judge to hold with them on the

subject. It is therefore incumbent upon us to repeat

the grounds upon which we contend that Manley

and Rice are joint tort-feasors, with notice, and that

they were like the other defendants: trustees, ex

maleficio to the use of the plaintiff.

Bennett, in whose name the claim was first staked,

originally held the legal title for Bennett, Scott and

Dunbar, and he gave a deed to Cascaden for one-

half interest therein. Dunbar re-located the claim

fraudulently, for the purpose of cheating Cascaden,

and the Court of Appeals, having so found, held

that Cascaden was entitled to one-half interest there-

in. It is clear from the testimony, that Manley and

Rice, while they obtained their deed from Scott and

Dunbar, yet in truth and in fact, purchased the in-

terest of Bennett, but nothing from Scott and Dun-
bar, Bennett having received the money. All the ref-

erences to this are in Transcript No. 1312, Circuit

Court of Appeals: Dunbar's testimony, pages 316,
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318, 319, 320, 321, 322, 323, 324, 325; Scott's testi-

mony, pages 371, 377, 378, 379; testimony of Ben-

nett, pages 434, 435, 436, 437, 438, 439, 440, 441; 442

and 445 of said Transcript No. 1312.) It is to be

wondered what could possibly have been the object

of these two defendants Manley and Rice unless

it were to assist the two others to defeat Cascaden

in his claim and of fraudulently cheating him, and

this cheating was for the benefit of them all. Neither

Manle}^ nor Rice would testify at any time, but Ben-

nett says that he told Manley and Rice all about

the Cascaden transaction (testimony above cited,

pp. 441-445 of T.) ; told them of the relocation by

Dunbar (p. 445) and Dunbar told them also of it

(p. 322 of T.), so did Scott (p. 378 of T.). They

had a common attorney (p. 318 of T.), they looked

over the records (p. 321 of T.), they requested the

transfer to be eifected in that manner (p. 439 of T.),

and to avoid taking the stand and testifying as to all

this, they, Manley and Rice, through their counsel,

admitted their partnership (p. 465 of T.). With all

this knowledge, Manley and Rice constructed a deed

so peculiarly worded that in case they defeated Cas-

caden it would give them one-third of the whole and if

not, one-sixth, and thereupon they gave the money to

the true vendor, Bennett (T. No. 1312, pp. 435, 436,

437, 438, 439) . Why not to Scott and Dunbar ? Be-

cause Scott and Dunbar did not sell anything to Man-

ley and Rice. Scott says that they sold to Manley and

Rice the Bennett interest (T., pp. 371, 378, 379).

Before as after the transfer to Manley and Rice,
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Scott and Dunbar stood to get one-third apiece in

the event of defeating Cascaden, and one-sixth apiece

in case they did not. The alleged sale to Manley and

Rice did not lessen their holding any. But they were

all trying to get the Bennett interest placed in the

hands of new parties whom they, erroneously,

thought would be held innocent purchasers, said

Bennett, having given a deed to Cascaden and then

having had the claim re-located in Dunbar's name.

Obviously they were in fear that the deed from

Bennett to Cascaden would convey to Cascaden what-

ever interest he held in the new re-location by Dun-

bar. That is what they wanted to defeat. Meantime

it is to be presumed that Manley and Rice thought

to be guaranteed one-sixth in any event, and reward-

ed with one-sixth more out of Cascaden 's share in

case the scheme succeeded. All were interested like-

wise in the cheating game. All were to stand or fall

together, and such a fraud was sufficient to raise a

constructive trust on the tvhole property or proceeds,

the legal title to which they were holding among
themselves, commingled by and through their fraud-

ulent devices, and such fraud was efficient to have

them all declared to be trustees to the extent of one-

half interest to the use of the cestui Cascaden.

Moore v. Crawford, 130 U. S., 32 L. Ed., p.

878;

Perry on Trusts, Vol. 1, Sec. 181.

Under the holding of the Court of Appeals, the

appellant Cascaden, is entitled to one-half of the
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claim or proceeds as against all defendants, and to

a joint and several judgment against them. In the

Court below, Manley and Rice had a prima facie

case made against them at the trial. They all

moved for a nonsuit and were denied it. The de-

fendants' case discloses their true position of joint-

feasors, joint fraudulent schemers. They did not

even deny it by testimony whatever on their part.

Further: It seems to us that Manley and Rice

should be estopped by their own conduct and acts

from claiming that they purchased and worked the

claim in good faith and this, whether they bought

their interest from Bennett or from Scott and Dun-

bar, as the result in both cases is the same, as we

will now endeavor to demonstrate.

If, as disclosed by the defendants' testimony, they

bought the Bennett interest, what did he have to sell ?

He only owned a one-third in the claim of which

the Court allowed the plaintiff Cascaden one-half,

leaving him with only one-sixth. That is all they

could have bought from him. If they bought from

Scott and Dunbar and relied on their deed from

them, the following clause is contained in said deed

(T., p. 276) :

''The true intention and meaning of this in-

strument is to convey an undivided one-third in-

terest of whatever interest the parties of the
first part (Scott and Dunbar) now hold in the
above described propert}^"

Now, then, Bennett, Scott and Dunbar at any time

owned only one-half of the claim : the Court having
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awarded Cascaden the other one-half. One-third of

that one-half would be one-sixth. That is all they

could have purchased either from Bennett or froni

Scott and Dunbar. Yet, until they were estopped by

the receiver from converting the proceeds of the

claim, they took, received and retained one-third of

the whole and converted same to their own use, and

at all times ever since they have claimed that they

were entitled to the one-third already converted as

well as to the full one-third of the moneys in the

hands of the receiver, and never, at any time, have

offered to refund Cascaden the one-half of what they

converted to their own use, prior to the appointment

of the receiver, and we submit that upon the grounds

that they have thus failed to do or offer to do equity,

these defendants should be estopped from urging in

a Court of equity, that they have acted honestly and

in good faith.

Between this plaintiff and all the defendants, we

have no business to segregate and discriminate, and

as between themselves, we have no concern, but if

Manley and Rice had wanted at any time to get their

interests segregated from the whole and protected

by the Court, they had many chances to take such

steps as would secure that for them, providing they

had some merits to show. Even as late as when they

were denied a nonsuit (T. No. 1312, C. C. A., p. 258),

they knew that they had a case made against them.

We do not see how the Court below, after a perusal

of the record of the case No. 1312, and without hear-



38

ing the witnesses, could reverse the decisions of

Judge Wickersham and Judge Reid, and let the

defendants out of a joint and several judgment, and

could find in its twenty-eighth finding (T., p. 288) as

follows

:

"That the defendants Manley and Rice, in

letting said leases and in permitting work to be

carried on upon said property, and in recei^ring

one-third of the royalties mined and extracted

from said property, prior to the selection of said

Donnelly as receiver, acted honestly and in

good faith and without any intention of injur-

ing or defrauding the plaintiff."

There is not a scintilla of evidence to support this

finding.

This finding of the Court below, which we con-

tend is based neither on the facts nor the law, works

a great hardship on the plaintiff, as anything short

of a joint and several judgment will fail to give

him the relief sought for.

The record shows that Rice is dead, and that Scott

is in Mexico. We further would ssij that since this

evidence was adduced, Bennett is reported having

been drowned in the Kuskoquim river, Dunbar went

through bankruptcy, and Bonnifield is away in parts

unknown, and Mr. Hurley, who has his power of

attorney, says that the last he heard of him was in

Seattle, Washington (T., p. 219). As a matter of

fact, he was in the lunatic asylum. A further rea-

son why the judgment should be joint and several is,

that all these defendants, we submit, were mining
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partners. They certainly worked this claim to-

gether, and together excluded Cascaden. There is

a finding by the trial court in the case No. 1312, C. C.

A., p. 38, finding No. 9, that Bennett, Scott and Dun-

bar were general partners, and in the same case,

page 465, an admission by their attorney that Man-

ley and Rice were also partners. We submit that

plaintiff is clearly entitled to a joint and several

judgment against all these defendants.

III.

S. A. Bonnifield, by his protest, made a claim to

one-third of the funds in Court, by reason of having

acquired Manley and Rice's interest. He claimed

one-sixth for each (protest 150, paragraphs 9 and

10). The Court below found against him in that

respect, in its opinion (T., pp. 27, 28 and 29), and in

its conclusion of law (par. 7 and 9, T., p. 290). He
further claimed to be entitled to take out of the

trust moneys the further sum of $10,320 to pay the

two notes and the mortgage from Dunbar to Bonni-

field. The Court declared said mortgage also void

(T., p. 290, conclusion 9, finding 24, T., 287). As a

matter of fact, there were two notes and not one

note as the learned Judge thought (T., p. 203). But
we submit, the Court made a serious error in holding

that one-third of all the moneys in Court should be

paid to the First National Bank (T., p. 32), or to

S. A. Bonnifield by force and effect of the mortgage
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from Dunbar to Barnette for $30,000 (T. p. 190),

and covering the gold dust held by the receiver (T.,

p. 186), and assigned by Barnette to Bonnifield for

$26,000 (T., pp. 187 and 196), because the said mort-

gage is paid and discharged.

At the hearing before Judge Lyons (T., p. 167),

an attorney, not of record, Mr. Heilig, found this

a good opportunity to rush in at that stage of the

proceedings, and claiming to represent the other

joint maker of the note, J. C. Kellmn (one of the

attorneys of record) , made on behalf of the said Kel-

lmn, a claim to the moneys on some theory of sub-

rogation.

The Judge below does not disclose in his opinion

for whom these moneys are really intended, and we

are therefore compelled to inquire into his true in-

tention. We know that there can be only two claim-

ants, either the First National Bank, as assignee

of S. A. Bonnifield, or J. C. Kellum, the alleged

subrogee. The question that we will now discuss

is : Who should get it, if any one ? and What are their

respective rights to get it? We will begin with

Bonnifield and the First National Bank. Yet, in

order to get at the merits of this contention, it may
be well, at this stage to make a few further in-

quiries into this question of notice, of all these par-

ties, and of their respective positions.

The transcript of record of case No. 1312, C. C. A.,

shows at page 21 thereof, that McGinn, Sullivan and

J. C. Kellum, were attorneys of record for Scott and
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Dunbar since tlie inception of the action. In the

same original action, E. T. Barnett was a witness

(T. 1312, p. 445). The so called mortgage men-

tioned in the record (T. No. 1938, C. C. A., p.

187), shows full notice to the said Barnette. J. C.

Kellum, one of the attorneys of record for the de-

fendants, was also a joint maker of the note. The

assignment to Bonnifield of the Barnette mortgage

and of the other document hereinbefore mentioned,

purporting to be a mortgage of the gold dust and

dated September 19, 1906, and set forth at page 198

of this transcript of record, were witnessed and ac-

knowledged by M. L. Sullivan, who is one of the

attorneys of record for defendants. The other as-

signment from Dunbar to Bonnifield was also wit-

nessed and acknowledged by his partner, John L.

McGinn, another attorney of record for the defend-

ants, and it is upon the advice of this counsel, also

attorney for S. A. Bonnifield (T. p. 8), that said

Bonnifield, his client, paid to himself the trust funds

(T. pp. 238-239). Same counsel also drew the ap-

pointment of Bonnifield as receiver (T. p. 241), after

having advised the same Bonnifield, prior thereto,

to buy the Dunbar-Barnette mortgage for $26,000

(T. p. 241), in which mortgage and assignment his

associate counsel, J. C. Kellum, and the First Na-

tional Bank had full notice, by themselves and their

common attorneys of the equities of plaintiff in

these funds.

Now, we may consider the actions of the re-

ceivers :
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Donnelly, the first receiver appointed, left the

country without accounting. Alexander, the second

receiver, retained some twenty-eight hundred dollars

for more than two years as his alleged compensation,

in fact, until compelled by the Court to pay it to

Bonnifield (T. p. 148), and Bonnifield, himself used

the funds for his own business (T. pp. 220 and 230),

out of which he made interest, for which interest he

failed to account to the plaintiff cestui que trust.

Said Bonnifield being thus advised to buy the Dun-

bar-Barnette mortgage (T. p. 241), thereafter ap-

plied for the receivership (T. p. 241), although he

was already interested, but he failed to disclose this

fact. Thereafter, said Bonnifield loaned the fur-

ther sum of $10,320 to Dunbar after being appointed

receiver, and took a mortgage for same, in his name

(T. p. 200), probabl}^ in order to avoid the banking

laws regarding national banks. He then applied his

trust funds against this mortgage (T. p. 242), and

also purchased the Rice interest (T. p. 150), and

claimed part of the trust funds for same. He then

made a loan to the defendant Manley and again ap-

plied the trust funds against that interest (T. pp.

217-219), and finally, when he had acquired the

whole of the outstanding estate m.ade a transfer of

same to the First National Bank, of which he was

the president (T. pp. 80 and 213). It is amazing to

see these receivers and the defendants colluding to-

gether and not satisfied with excluding this plain-

tiff, making such disposals of his claim and proceeds

as the}^ savr fit, regardless of the plaintiff's rights.
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There is a clause in said mortgage of Dunbar to

Barnette purchased by Bonnifield, providing for

its becoming void when paid (T. p. 193). Now,

this mortgage was admittedly paid and nothing is

claimed under it by any of the defendants, Barnette,

Bonnifield, or the First National Bank (T. pp. 166,

231, 232, 242 and 245). Neither did Dunbar nor

Kellum testify, and yet in the face of the evidence

of payment and discharge of the said mortgage and

in the face of the declaration by the defendant's

attorneys in open Court, that they made no claim on

account of this mortgage, the Court allowed the

First National Bank and Bonnifield, one-third of

the moneys and gold dust now in Court amounting

in rough figures to some $72,500. Why ? We are at

a loss to understand. On what theory? We can-

not conceive; particularly that the Court pre-

vented us to show the true state of account between

all these parties (T. p. 254). The only explanation

we can offer to this Court is, that the Court below

overlooked the evidence of payment and discharge

and gave its judgment on this theory, having for-

gotten that Bonnifield or the First National Bank
did not claim but on the contrary had disclaimed

under this mortgage, any present indebtedness ; and

we may venture to say that none of the attorneys

for the plaintiff or defendants had any preconcep-

tion that such a claim could 'oe urged seriously, or

sustained in the face of the clear uncontroverted

evidence of payment on the one hand, and the abso-

lute total lack of evidence, or even any allegation,
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of any subsisting indebtedness on the other. We
would again call the attention of the Court that the

said mortgage for $30,000 is made by Dunbar only

and is paid, and that Kellum is not a party to the

mortgage. That this mortgage becomes void when

paid, by one of its clauses, and further, that even

mthout that clause it would be of no force and effect

by reason of the evidence on the record that admits

of its pa\^nent and discharge. It is obvious that the

discharge of this mortgage operates likewise on the

assignment of the gold dust and cancels the note,

the indebtedness being extinguished.

Judge Lyons, in his opinion (T. p. 23), allowing

these moneys to Bonnifield, based his judgTiient on

the case of the First National Bank v. G. V. B. Min-

ing Co., 89 Fed. 449. In that case it is held that

the claim of intervenor. Brown, which is not good

against the bank (Avho were mortgagees), would

have been good against his co-tenants for the satis-

faction, against present ore proceeds, of past un-

paid profits. Now, the testimony shows that the

mortgage of Dunbar is paid and discharged both as

to Barnette and Bonnifield and the First National

Bank, who are the mortgagees or assignees of the

gold dust, and, therefore, the present ore proceeds

in Court, revert now to Dunbar and should be aj)-

plied to the satisfaction of the judgment against

Dunbar, for $19,288.50 and interest granted to us

by the Court (T. p. 31). The alleged claim of J. C.

KeUum, could be only an open claim against said
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Dunbar. But it may not be idle to compare further

and distinguish the case cited with the case at bar,

in view of the alleged claim of subrogation of J. C.

Kellum. This case is not parallel to the case cited.

The facts are utterly dissimilar and at a glance can

be distinguished. In the case at bar, the second

amended complaint charges fraud (T. of record in

C. C. A., No. 1312, p. 13), charges conversion of the

gold (T. p. 15), prays for a reference and accounts

and was filed April 20, 1905. Barnette, the alleged

mortgagee, was a witness in that original case and

testified on the 15th day of May, 1905. He loaned

the money to Dunbar and Kellum on August 20,

1906, more than one year after both the trial and the

decision of Judge Wickersham in favor of Casca-

den; said decision being given on the 5th day of

August, 1905. He loaned the money after the ap-

peal was filed and the case heard before this Court.

Further, Barnette only had a mortgage of the Dun-

bar's interest, but in the case cited (89 Fed. 449),

the mortgage was given upon the whole of the prop-

erty to the First National Bank of Hailey by the

mining company, who at that time appeared on the

records as the sole and only owners of the said

property.

Again in the said case there had been certain pro-

ceedings culminating in a decision apparently in

favor of their being the sole owners. Then Brown,

the intervenor, claimed to have been a member of

the partnership, whereas in our case Cascaden
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claimed and showed that he had been ousted, and

the District Court of Idaho in commenting upon

the facts in the case cited, said that:

'

' The debt was incurred and the mortgage was
executed by the mining company which was op-

erating the property in the usual course of busi-

ness and so far as appears, in good faith by all

parties/^ (Italics ours.)

and further said that:

"It may be here suggested that there is noth-

ing in this record to indicate bad faith on the

part of the bank in taking the mortgage,"

and in conclusion:

"Mortgagees for the validity of their security

may rel}^ upon facts appearing in legal public

records, and are not bound by those of a private

nature existing between parties unless they have
actual notice thereof/^ (Italics ours.)

In the case at bar, Dunbar, after having ousted

Cascaden, and converted his share of the proceeds,

went to Barnette with his attorney Kellum to bor-

row $30,000 on the security of his share in the mine

and proceeds thereof and of his joint note with

Kellum. This was apparently more than the whole

property was w^orth at that time (T. 1312, C. C. A.,

pp. 326-327). This was one 3^ear after the trial and

decision against him; so it is obvious that the ele-

ments of "good faith" and "lack of notice" which

led the C. C A. to its conclusion in "First National

Bank v. G. V. B" are strikingly wanting. On the

contrary we submit that the facts and circumstances

point to their utter disregard of the possible conse-
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quences to themselves and to plaintiff in thus involv-

ing complications, which would surely hinder, and

possibh^ defeat, plaintiff's rights already adjudicat-

ed upon, and the proceeds o-f the property already

placed in the custody of the Court. We take it that

Dunbar's knowledge of his conversion of $19,288 of

Cascaden's money was his attorney's knowledge.

Yet, both endeavored by means of the assistance of

Kellum's signature, to procure an advance and gain,

for the client Dunbar, of $30,000 regardless at that

time, as to whether Cascaden or the lender Barnette

would lose it; and they succeeded in getting it.

Why? Because Barnette, who also had full notice,

knew of the risks attached to such a loan to Dunbar

and exacted the signature of Kellum, and in fact

loaned to Kellum, who became a volunteer and inter-

meddler, with notice. And for these reasons we

contend that the case cited by the learned Judge has

no application to the facts in our case and is not

authority therein.

This brings us to the second possible feature of

this case that the Court in awarding one-third of

the funds to the First National Bank of Fairbanks,

intended same for the benefit of the alleged subrogee,

J. C. Kellum. There is a bare possibility that the

Court favored this theory of subrogation and we

must therefore discuss it.

We do not admit that a mere oral allegation, with-

out proof, by a stranger's attorney (Mr. Heilig) (T.

p. 167), that his client, J. C Kellum, who appears
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as a joint maker of tlie note for $30,000 (T. p. 191),

and claims that lie received, no consideration or

benefit therefrom, but was merely an accommodation

maker, and paid the same out of his own estate,

would create subrogation in his favor. Subroga-

tion must be pleaded and facts sufficient to establish

the right must be alleged and it must be proved.

Wilkin V. Owens, 114 S. W. 104;

Jones V. Louisville, 121 S. W. 633.

But even if we admitted it for the sake of this

argument, w^e contend that under the present cir-

cumstances it would not operate to create subroga-

tion. We think it would be as strange as it is with-

out precedents that a party's attorney could indi-

rectly but yet successfully defeat in a Court of

equity, by a so-called business scheme, the equities of

the adverse party. The claimant Kellum called this

device subrogation. Now what is subrogation?

''It is the mode which equit}^ adopts to compel
the ultimate payment of a debt by anyone who
in justice, equity, and good conscience ought to

pay it."

Cobb V. Crittenden, C. C. A., 161 Fed. 513.

"It is an equitable assignment operated by
the law itself when justice requires it."

2 Current Law, p. 1768.

While courts of chancery have applied this prin-

ciple to further the ends of justice, in this case it

would operate to defeat them, and Kellum in lend-

ing his signature to his client Dunbar and paying
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the amount was in fact a volunteer lending him his

money, with knowledge of the facts, and the object

in view w^as of defeating Cascaden 's claim to recoup-

ment, as well as obtaining $30,000 more for Dunbar

and possibl}^ his attorney Kellum. Whether it was

for Dunbar or for Kellum, or for both, it was a loan

made through Kellum, with such notice as would

put him in pari situ with Dunbar, and the pajnnent

by Kellum related back to the contracting of the ob-

ligation and was not for the purpose of discharging

any lien or prior encumbrance and did not entitle

him to be subrogated.

Bank of Commerce v. Lawrence, 96 S. W.
749.

And a Court of equity wdll not allow subrogation

where it would w^ork any injustice to an innocent

party, as Cascaden, the plaintiff, was.

Coonrod v. Kelly, C. C. A., 119 Fed. 841.

And particularly in favor of a volunteer as Kel-

lum w^as, w^ho had, at the time of contracting the ob-

ligation no interest to protect, and w^io at the time

of the payment could have had his rights if he had

any, protected as against Dunbar in obtaining the

assignment of the other securities contained in the

mortgage but which he allowed to be released.

Bouton V. Cameron, 205 111. 50; 68 N. E. 800;

Bennett v. Chandler, 199 111. 97; 64 N. E.

1052;

Jones V. Louisville, 121 S. W. 633

;

Doxey v. Western State Bank, 113 111. Ap-
peals 442.
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And Kellum, who voluntarily advanced money

without agreement for him to secure the reimburse-

ment, cannot be subrogated, because he was an in-

termeddler.

Hatton V. Bodan Lumber Co., 123 S. W. 163.

Subrogation is never allowed in favor of a person

who is himself primarily liable for the debt or who

mil thereby reap advantage from his own wrong-

doing.

Brown v. Sheldon State Bank, 117 N. W. 289.

J. C. Kellum must have known, as Dunbar knew,

that if they succeeded in maintaining either the

mortgagees or subrogees' claim to the funds in Court

it would, of necessity, result in a loss to Cascaden

and in defrauding him of his rights to full com-

pensation and recoupment, and the authorities have

always held that the equitable remedy of subroga-

tion will never be api)lied where it will work injus-

tice to those having equal or superior equities,

Porter v. Title Guarantee Co., 106 Pac. 299,

or where the claimant for subrogation had actual or

constructive notice,

Kuhn V. National Bank, 87 Pac. 551,

or where by the exercise of ordinary diligence and

caution, such as abstaining to intermeddle or keep-

ing his other securities alive, the claimant Kellum

could have guarded himself against loss.

Peacock v. Barnes, 55 S. E. 99.
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And when the conduct of a party is such that he

is not entitled to the consideration of equity, he will

not be subrogated.

Brinckerofe v. Holland Trust Co., 159 F.

p. 205.

Wliatever may have been the agreement between

Dunbar, Kcllum, and the mortgagees, is immaterial

to the plaintiff's contentions for the reason that they

all knew of Cascaden's claim to the funds and the

payment by Kellum did not create in his favor any

equities paramount to the equities of Cascaden, but

on the contrary they conflicted with his,

Browder v. Hill, 136 Fed., C. C. A, 821.

It is true that said J. C. Kellum is a joint maker

of the note under the circumstances hereinbefore set

forth, but it is not shown why, being an attorney

of record all through the case and present at the

trial, he did not present his claim or have it pre-

sented any sooner. He stood by for two years

knowing of the judgm'ent and equities, paid the

amount to the mortgagee or to the assignee of the

mortgagee, who knew that he was an accommodation

maker, apparently allowed the said mortgagee to

discharge the mortgage and release all the other se-

curities covered thereby (T. p. 190), and upon which

he might have satisfied his claim, and allowed the

obligation to be extinguished. The Courts have held

that under some circumstances the right to subroga-

tion may be lost by an entry of satisfaction of the

mortgage.

Stitt V. Stringham, 105 Pac. 252.
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In this case the debt being paid and mortgage dis-

charged, the presumption obtains that it was paid

and discharged in the ordinary course of business,

and by the true debtor. In California the Courts

have held that payment of a note by a surety does

not entitle the surety to be subrogated to the payee's

rights because the obligation is extinguished.

Bray v. Cohen, Cal. Appeal, 93 Pac. 893,

and we submit that Kellmn has placed himself in a

like position.

But the claimant Kellum now pretends that this

plaintiff, who did not know that he was an accom-

modation maker, and who was a stranger to this

transaction, framed up against him, should, not-

withstanding his superior equities, be made to com-

pensate him, because he was unable to carry out his

device successfully. Said Kellum cannot plead ig-

norance of the law for he is an attornej^; nor ignor-

ance of the facts in the case, as he always was, and

still is, an attorney of record; nor want of notice,

for the same reason. He knew, or ought to have

known better than anyone when he signed the note

as a joint maker, what were the merits of his client's

contention in the whole of this case. But we submit

that the right to subrogation will not be allowed

where it will prejudice one party at the expense of

another, and cite in support:

Livingstain v. Columbian Banking Co., 57

S. E. 182, citing other authorities.
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And upon this line of reasoning, the purchaser of

a mortgage, who pays off the prior encumbrance

may be entitled to subrogation but not against a

junior mortgagee.

Eegan v. Standard Scale Co., 58 S. E. 31.

It would be clearly inequitable that said claimant

who knowingl}^ has placed himself in the shoes of his

client Dunbar, should be enabled thereby to stand in

a better position that Dunbar as to these funds, and

we submit that by the payment and discharge of

the obligation from Dunbar to Barnette, assigned to

Bonnifield, the proportion of the funds in Court

belonging to the Dunbar interest, have reverted to

him and that immediately thereupon, our rights to

satisfy our judgment for $19,288.50 and interest (T.

p. 31), against said Dunbar and his share of the

funds have attached and became the paramount

equity in it.

We thei^fore contend that the judgment of the

Court below awarding one-third of the funds in

Court to the First National Bank, whether it be for

the bank or for the subrogee, J. C. Kellum, is not

supported by the facts or the law in the case and

that the assignees of the receivers or the alleged

subrogee Kellum, had no merits w^iatever in their

contentions.
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In conclusion we therefore submit that the plain-

tiff should have been awardsd one-half of the gross

output of the claim, a judgment joint and several

against all the defendants, interest on all moneys

accruing to him and for which he is entitled to

judgment from the date when the}^ respectivel}^ ac-

crued, and that the plaintiff, Cascaden, is entitled

to first satisfy his judgment out of all the moneys

and gold dust in the registry of the Court without

any deduction whatever on account of the Dunbar

mortgage to Barnette assigned to Bonnifield or on

account of any other claims whatsoever.

H. J. Miller,

T. C. West,

F. DE JOURNEL,

Attorneys for Appellant.

West & de Journel,

Of Counsel.
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STATEMENT OF THE CASE.

The original action out of which the present con-

troversy arises was commenced in the District Court

for the Third Division of Alaska in 1904 by the appel-

lant against the defendants Dunbar, Scott, Bennett,

Manley and Rice.

Findings of fact were made and filed on the 15th day

of June, 1905, awarding to appellant a one-third inter-



est in and to various mining claims described in the

complaint, including No. 12 A Below Discovery, being

the special claim covered by this appeal and to which

the appellant had in said action claimed to be entitled

to a one-half interest.

Thereafter an appeal and cross-appeal were prose-

cuted to the Circuit Court of Appeals for the Ninth

Circuit which reversed the judgment and decree of the

lower Court on the 28th day of October, 1907, and in

its said decree ordered that "the cause be remanded

" to the Court below with directions to award the plain-

" tifif an undivided one-half of the interest of the de-

" fendants in the claims re-located by the defendant

** Dunbar in May, 1903, and his appropriate interest

" in the proceeds thereof, if any" {Cascaden vs. Dun-

bar, 157 Fed., 62-66).

When the mandate was sent down to the lower Court

the Hon. Silas H. Reid was then Presiding Judge of

that Court, and on March 29th, 1908, Cascaden made

a motion that said mandate be executed and that in ac-

cordance therewith the defendants, Scott, Dunbar, Ben-

nett, Manley and Rice and S. A. Bonnifield, the then

custodian of the proceeds of No. 12 A, be ordered to

render an accounting (Tr., 4-6).

Thereafter an accounting was ordered by Judge Reid

(Tr., 33), and testimony was taken in the matter of

said accounting.

Thereafter Judge Reid made findings of fact and

conclusions of law (Tr., 152-156) and a decree based



upon said findings of fact and conclusions of law was

made and entered (Tr., 156).

While Judge Reid was still the Judge of said Court

a motion to set aside certain of said findings and con-

clusions of law was made on behalf of the defendants

Manley and Rice (Tr., 158-9).

On April 5, 1909, a motion was made by the plain-

tiff Cascaden to correct and vacate the findings and con-

clusions of law and decree made and entered by Judge

Reid (Tr., 160).

On May 22, 1908, Judge Reid made an order that

S. A. Bonnifield, the custodian of the proceeds of the

claim in controversy, pay to the Clerk all gold received

by him, or its value in the sum of Fifty-one thousand

six hundred and seventy-five and thirty-six hundredths

($51,675.36) Dollars (Tr., 145).

In the meantime Judge Reid had ceased to be the

Judge of said Court and the Hon. Thomas Lyons had

taken his place.

A protest and claim on behalf of Samuel A. Bonni-

field against the order of Judge Reid commanding him

to deposit with the Clerk of the Court the sum of Fifty-

one thousand six hundred and seventy-five and thirty-

six hundredths ($51,675.36) Dollars was filed on the

25th day of June, 1909 (Tr., 146).

The two motions aforesaid were heard by Judge

Lyons, as well as testimony upon the protest and claim

of said Bonnifield, and the same testimony that was

presented to Judge Reid was re-presented to Judge



Lyons. Thereafter, on July 5th, 1909, Judge Lyons

filed his findings of fact and conclusions of law upon

said motion (Tr., 272-291), and on the same date

signed and filed a decree therein (Tr., 29-32).

It is from the latter decree that the appellant prose-

cutes his appeal to this Court, but he makes no assign-

ment of error or attack as to the setting aside the afore-

said findings of Judge Reid.

STATEMENT OF THE FACTS.

The original action of the appellant in this case

was begun in June, 1904, and covered not alone the

claim No. 12 A Below Discovery but several other

mining claims, and was for the specific performance of

an alleged contract made between Cascaden and the

defendants Dunbar, Scott and Bennett, in which action

Cascaden prayed that he be declared to be the owner

of a half of No. 12 A Below Discovery.

The defendant Bennett had, prior to the institution

of said action, namely, on the 17th day of May, 1904,

made a conveyance of his interest in said mining claim

to the defendants Scott and Dunbar, and on the same

date Scott and Dunbar, by deed, conveyed a one-third

interest in said claim and other mining claims, to the

defendants Manley and Rice. In this deed it was de-

clared that its meaning was to convey an undivided

third of whatever interest Scott and Dunbar held in

the properties.



The Circuit Court of Appeals by its decision decided

that Bennett, Scott and Dunbar owned only a half in-

terest in the properties. The deed of Scott and Dun-

bar to Manley and Rice therefore only conveyed a one-

sixth interest.

On the 30th day of August, 1905, the defendant Scott

conveyed to Dunbar all of his interest in the properties

in controversy (Tr., 182).

Subsequent to the order allow^ing the appeal to the

Circuit Court of Appeals, somewhere about Septem-

ber 15th, 1905, the plaintifif Cascaden made an applica-

tion to the District Court for an injunction against the

defendants and their lessees and laymen from working

upon No. 12 A Below Discovery, and the order was

made conditioned that Cascaden put up a bond of Five

thousand dollars (Tr., 46-7-277).

At the time of the injunctional order being made, the

Court stated that if the parties could get together and

agree upon the ground being worked and upon some one

to receive the gold dust that that would be satisfactory

in lieu of an injunction, and thereupon Cascaden and

the defendants did agree upon Mr. Donnelly, who was

one of the laymen of the defendants then working upon

the ground, to act as the custodian of the gold dust

taken out of the claim in lieu of an injunction being

enforced (Tr., 47, 278) . Donnelly was one of a partner-

ship of three, Donnelly, O'Mally and Riley, who were

operating the ground since October, 1904, under a lease

from the defendants. It appears in evidence that at
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Lyons. Thereafter, on July 5th, 1909, Judge Lyons

filed his findings of fact and conclusions of law upon

said motion (Tr., 272-291), and on the same date

signed and filed a decree therein (Tr., 29-32).

It is from the latter decree that the appellant prose-

cutes his appeal to this Court, but he makes no assign-

ment of error or attack as to the setting aside the afore-

said findings of Judge Reid.

STATEMENT OF THE FACTS.

The original action of the appellant in this case

was begun in June, 1904, and covered not alone the

claim No. 12 A Below Discovery but several other

mining claims, and was for the specific performance of

an alleged contract made between Cascaden and the

defendants Dunbar, Scott and Bennett, in which action

Cascaden prayed that he be declared to be the owner

of a half of No. 12 A Below Discovery.

The defendant Bennett had, prior to the institution

of said action, namely, on the 17th day of May, 1904,

made a conveyance of his interest in said mining claim

to the defendants Scott and Dunbar, and on the same

date Scott and Dunbar, by deed, conveyed a one-third

interest in said claim and other mining claims, to the

defendants Manley and Rice. In this deed it was de-

clared that its meaning was to convey an undivided

third of whatever interest Scott and Dunbar held in

the properties.



The Circuit Court of Appeals by its decision decided

that Bennett, Scott and Dunbar owned only a half in-

terest in the properties. The deed of Scott and Dun-

bar to Manley and Rice therefore only conveyed a one-

sixth interest.

On the 30th day of August, 1905, the defendant Scott

conveyed to Dunbar all of his interest in the properties

in controversy (Tr., 182).

Subsequent to the order allowing the appeal to the

Circuit Court of Appeals, somewhere about Septem-

ber 15th, 1905, the plaintiff Cascaden made an applica-

tion to the District Court for an injunction against the

defendants and their lessees and laymen from working

upon No. 12 A Below Discovery, and the order was

made conditioned that Cascaden put up a bond of Five

thousand dollars (Tr., 46-7-277).

At the time of the injunctional order being made, the

Court stated that if the parties could get together and

agree upon the ground being worked and upon some one

to receive the gold dust that that would be satisfactory

in lieu of an injunction, and thereupon Cascaden and

the defendants did agree upon Mr. Donnelly, who was

one of the laymen of the defendants then working upon

the ground, to act as the custodian of the gold dust

taken out of the claim in lieu of an injunction being

enforced (Tr., 47, 278) . Donnelly was one of a partner-

ship of three, Donnelly, O'Mally and Riley, who were

operating the ground since October, 1904, under a lease

from the defendants. It appears in evidence that at
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nelly, O'Mally and Riley and the defendants, or just

prior thereto, Cascaden entered into an agreement with

these gentlemen wherein the fact that they had a lease

from Manley, Rice, Dunbar and Scott upon the prem-

ises for three years from the 20th day of October, 1904,

was recited, as well as the further fact of the litigation

then pending between Cascaden and the defendants.

In this agreement Cascaden covenanted that if the said

lessees should so operate said mining claim that the

persons entitled thereto as might ultimately be deter-

mined in said action at law, would have the benefit

thereof, that he would not apply for an order enjoining

the lessees from working the premises, and that if it

should finally be determined that Cascaden had

title to the premises, that he would give the said lessees

a similar lease to the one they were then acting under

(Tr., 139-140-

Donnelly continued to act as the custodian of the

gold dust taken out of said claim until October, 1905,

when he had to go outside of the district, and Clement

Alexander was agreed upon by the parties together with

Cascaden to take his place (Tr., 51).

Alexander was at that time also one of the laymen

of the defendants, together with Donnelly and Morri-

son on the lower end of the claim (Tr., 63).

Cascaden was living in a cabin on adjacent ground

at the time that Alexander became the custodian of

these proceeds, and agreed that Alexander should be
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the attorneys for Cascaden later communicated with

Alexander in relation to his duties as the custodian of

this money and in which they notified him that they

were satisfied with his management of the affairs of the

claim in every particular (Tr., 142-145).

Alexander continued to act as the custodian of these

moneys until all of the parties stipulated and agreed

upon S. A. Bonnifield, the President of the First Na-

tional Bank at Fairbanks, to act as the custodian or re-

ceiver. Alexander had made some claim for compen-

sation and Bonnifield was decided upon because he had

agreed to act without compensation if the gold dust

was allowed to be purchased by the First National

Bank. In any event Bonnifield's appointment was with

the consent of all parties interested (see testimony of

McGinn, Tr., 237; Miller, Tr., 247; Adams, Tr., 251

;

Cascaden, Tr., 51).

The record also shows that on the 20th day of Au-

gust, 1906, Dunbar, then owning all of the interests of

Scott and Bennett in the property, for the purpose of

securing a promissory note for the sum of Thirty thou-

sand dollars theretofore made in favor of one E. T.

Barnette by him and one J. C. Kellum, executed and

delivered to Barnette a mortgage upon all of his inter-

ests in claim No. 12 A and also assigned to Barnette

all of his interest in three pokes of gold dust then on

deposit with the First National Bank of Fairbanks

aggregating Twelve hundred and fourteen and fifty-
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one hundredths (1214.51) ounces (Tr., 190, 186) ; and

thereafter on the 19th day of September, 1906, and prior

to the appointment of S. A. Bonnifield as custodian or

receiver of the proceeds of the said mining claim, as-

signed the said mortgage theretofore made to him by

Dunbar and Kellum to the said S. A. Bonnifield (Tr.,

196), and on the 27th day of August, 1907, made an

assignment to said Bonnifield of all of his interest in

the gold dust described in the transfer from Dunbar

to him of said gold dust (Tr., 187-189).

On April 6th, 1907, the defendant Dunbar, in con-

sideration of the sum of Ten thousand three hundred

and twenty ($10,320.00) dollars paid to him by Bonni-

field, assigned all of his interest in No. 12 A Below

Discovery to Bonnifield.

This conveyance, although absolute in form, recites

that it was intended as a mortgage to secure the payment

to Bonnifield two certain promissory notes bearing date

September i8th, 1906, made by Dunbar to the order

of Bonnifield and payable on May 17th, 1907 (Tr.,

203).

On the 9th day of September, 1907, Dunbar made

an assignment to Bonnifield in which he recites the pre-

vious assignment to Barnette of the gold dust then in

the hands of the trustee appointed by the parties to the

litigation to secure the payment of the mortgage for

Thirty thousand ($30,000.00) dollars, made on August

20th, 1906, and in which assignment he authorized

Bonnifield to take sufficient of the gold that had been
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had come into Bonnifield's hands as trustee, to pay the

promissory notes dated the i8th day of September, 1906,

to Bonnifield, aggregating Ten thousand three hundred

and twenty ($10,320.00) dollars, and authorizing Bon-

nifield after paying the amount of said notes with in-

terest, to apply the balance of any gold dust remaining

upon the mortgage of thirty-thousand ($30,000) dollars

given to Barnette and which had been theretofore as-

signed to Bonnifield, and in this assignment Dunbar

further transferred to Bonnifield all gold and gold dust

that might be taken from No. 12 A until all moneys

which he owed Bonnifield should be paid in full, the

assignment reciting that it was intended to convey all

of Dunbar's title to the gold dust then on deposit with

Bonnifield as trustee, and all future gold that might be

mined from said property which might be similarly

deposited with Bonnifield (Tr., 200-201). The notes

upon which these assignments are based are found in

the record at pages 205-6.

On July I, 1907, the defendant Rice made and trans-

ferred to Bonnifield all of his right, title and interest

in and to certain properties, including No. 12 A, and

on the same day assigned to Bonnifield all of his inter-

est in the gold dust taken from No. 12 A (Tr., 210).

The record further shows that the defendant Manley

was indebted to the Bank of Cleary, of which Bonni-

field was practically the owner, in a large amount, that

there was an overdraft charged to him at the bank in
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the sum of eight thousand and seventy-two and fifty-six

hundredths ($8072.56) dollars, and that Manley di-

rected Bonnifield to apply to the liquidation of that

indebtedness his interest in the trust funds, and that

that amount of money was applied to said indebtedness

(Tr., 216-218).

At this time all of the interests of the defendants

Manley, Rice, Dunbar and Scott had vested in Bonni-

field, who was then acting as the trustee of the parties

in relation to these funds.

Thereafter, on April 11, 1909, Bonnifield made an

assignment to the First National Bank of Fairbanks of

Alaska of all of his interest in said fund (Tr., 213).

Upon the hearing of testimony taken with regard to

the protest and claim of Bonnifield, Bonnifield, by vir-

tue of these various assignments to him, asserted a right

in the First National Bank of Fairbanks to receive the

amount of said proceeds of said mining claim, which

would otherwise have been in Dunbar, Rice and Man-

ley had they not made the various assignments shown

in the record.

Cascaden contended that Bonnifield, as the trustee of

the parties or as the custodian appointed to take charge

of these moneys, could acquire no interest subsequent

to his appointment as such receiver in the trust funds,

and further that as all of these trust funds were in the

custody of the law, that there could be no alienation

of these proceeds during the pendency of the action.
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On the contrary, it was maintained by the defend-

ants that all of these assignments were good and valid

in view of the fact that they concerned only the inter-

ests of the defendants therein, and under no circum-

stances could the assignments transfer anything other

than the interests of the defendants; and especially in

view of the further fact that the operations carried on

on the mining claim in controversy, were carried on

with the acquiescence and consent of Cascaden, who

stipulated and agreed to the appointment of the three

different custodians of these funds.

The Court found as a conclusion of law from the

foregoing and other facts that as the Circuit Court of

Appeals had determined that when Dunbar and Scott

executed the deed to Manley and Rice, the former

owned only an undivided one-half interest in the prop-

erty, that that deed operated to convey to Manley and

Rice a one-sixth interest. That Manley and Rice were

therefore only entitled to one-sixth of the royalties

mined and extracted from the property prior to the

15th day of September, 1905, and were at the time of

the making of said findings only entitled to a sixth of

the royalties on deposit with the clerk of the Court.

That Dunbar at the time of the execution of the note

and mortgage and the assignment of the gold dust to

Barnette, was the owner of an undivided third interest

in the claim, and that the First National Bank of Fair-

banks was entitled to one-third of the money in gold

dust on deposit with the clerk of the Court, but that
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the mortgage executed by Dunbar and Bonnifield, and

the assignment of the gold dust to pay the indebted-

ness due to Bonnifield in the sum of ten thousand three

hundred and twenty ($10,320.00) dollars, was void for

the reason that Bonnifield at the time the same was

made could not in his capacity of receiver accept and

receive a mortgage or assignment of the same.

That the deed from Rice to Dunbar, and the assign-

ment of the money in gold dust from Rice to Bonni-

field, which was then in the possession of Bonnifield as

trustee, was likewise void.

That Cascaden was entitled to a decree adjudging

him to be the owner of an undivided half interest in

the properties described in the complaint, and to a

judgment for half of the royalties mined and extracted

from the property since September, 1904, up to the

time of the appointment of Donnelly as receiver, said

royalty amounting to fifty-seven thousand eight hun-

dred and sixty-five and fifty-hundredths ($57,865.50)

dollars, the judgment to which plaintiff would be en-

titled being the sum of twenty-eight thousand nine hun-

dred and thirty-two and seventy-five-hundredths ($28,-

932.75) dollars.

That Cascaden was further entitled to a decree that

he was the owner of one-half of the gold dust and

moneys on deposit with the clerk of the Court.

The Court further found that of the said sum of

twenty-eight thousand nine hundred and thirty-two and

seventy-five-hundredths ($28,932.75) dollars, for which
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the plaintiff was entitled to a judgment, that he was en-

titled to a judgment against Manley for the sum of

forty-eight hundred and twenty-two and thirteen-hun-

dredths ($4822.13) dollars, against Rice for the sum

of forty-eight hundred and twenty-two and thirteen-

hundredths ($4822.13) dollars, and against the defend-

ants Dunbar and Scott for the sum of nineteen thousand

two hundred eighty-eight and fifty-hundredths ($19,-

288.50) dollars, and found that Cascaden was entitled

to an order directing the clerk to pay out of said moneys

any gold dust in his possession sufficient to satisfy the

judgment in favor of Cascaden against the defendants

Rice and Manley.

A decree in conformity to these facts and conclusions

of law was filed and it is from this decree that the ap-

peal is taken.

ARGUMENT.

Three points are discussed in appellant's brief, the

first two of which are so interrelated that we shall dis-

cuss them together, namely, as to the measure of the

distribution of proceeds and as to the alleged error in

granting a several instead of a joint judgment against

the defendants.
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A. Appellant was not entitled to a joint judgment for

one-half of the gross.

Counsel contend that all the defendants in the original

suit, No. 13 12, were joint tort-feasors and should there-

fore have been held jointly liable for the amounts found

due under the judgment of the Court rendered on the

accounting. But there is nothing in the record to show

any fraud on the part of either Manley or Rice, nor

indeed did Cascaden in his original amended complaint

allege fraud on the part of either Manley or Rice.

Fraud and conspiracy are only pleaded as to the acts

of Bennett, Dunbar and Scott, while knowledge only

of the claim of Cascaden is alleged as to Manley and

Rice.

In the original action Cascaden prevailed over Ben-

nett, Dunbar and Scott to the extent of a third interest

because of a deed made by Bennett in July, 1903, to

Cascaden prior to the deed of one-third from Dunbar

and Scott to Manley and Rice in May, 1904. The

lower Court did not find fraud relative to either Man-

ley or Rice because it was neither pleaded nor proven,

but simply found that when Manley and Rice accepted

the deed from Scott and Dunbar they took said deed

with notice and knowledge of the prior deed from

Bennett to Cascaden. The natural result of such

knowledge being to their detriment in that they took
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subject to Cascaden's interest in the event his title was

proven good.

The Circuit Court of Appeals did not alter the ruling

of the lower Court in this regard, manifestly for the

reason that the interest of Manley and Rice could be

carved out of the one-half of Scott and Dunbar, which

the Circuit Court of Appeals decided they were alone

entitled to, instead of the two-thirds awarded by the

lower Court.

This Court in its decision rendered on October 28,

1907, directed that the judgment be reversed and "the

" cause remanded to the Court below with directions

" to award the plaintiff an undivided one-half of the

" interest of the defendants in the claims relocated by

" the defendant Dunbar in May, IQOJ, and his ap-

" propriate interest in the proceeds thereof, if any"

(157 Fed., 62-66).

Under such mandate the Court below was bound

only to enter a decree awarding to the plaintiff a one-

half interest in the ground and such moneys or gold

dust as upon an appropriate proceeding taken to de-

termine the same might be found due the plaintiff be-

cause of his one-half interest.

It is true this Court found that Manley and Rice

had knowledge of the claim of Cascaden to an inter-

est in the ground when they took their deed from Dun-

bar and Rice of a third interest. But while this Court

found fraud in Dunbar and Scott, it did not find fraud

in Manley and Rice. The mere fact that they took a
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conveyance of an interest in the ground with knowl-

edge of a claim against it on the part of Cascaden,

could simply result as we have before said in the right

derived from their conveyance being subject to said

claim, if any. That could not constitute fraud, nor

did the Appellate Court so find.

Unquestionably Manley and Rice had a right to

purchase an interest from Dunbar and Scott to the ex-

tent of the amount owned by the two latter, decided by

the Circuit Court of Appeals to be a one-half. This

they did just before Cascaden instituted the action, in

1904. There was absolutely no evidence of any com-

plicity on their part in any conspiracy to keep Cascaden

out of any rights he might have in the ground and no

finding of any. They were joined as defendants in the

action and necessarily sought to sustain their title. But

this could not constitute fraud nor warrant the Court

below in finding as desired by the appellant. There-

fore it is clear that Cascaden's attempt at this late day

to subject the interest of these innocent purchasers to

his claim, without either pleading, proving or having

any finding of fraud either in the lower Court or in

this Court as against Manley and Rice, is an effort to

impose a fraud upon them and not an attempt to be re-

lieved against fraud imposed upon Cascaden by others

than Manley and Rice.

That lays were let subsequent to the action and min-

ing operations commenced by the defendants, including

Manley and Rice, there can be no dispute, but the first
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lays made upon the ground to Donnelly, O'Malley and

Riley by the defendants were with the consent of the

appellant. (See the agreement made by Cascaden with

these laymen, Tr., 139, 141.) This was in October,

1904, a few months after the institution of the action,

and Cascaden lived on adjacent ground, within 200 feet

of the workings (Tr., 105) ; was cognizant of the vari-

ous lays that were being worked on the ground and

made not the slightest attempt to restrain or enjoin the

working of the ground until after the action had been

decided by the lower Court in September, 1905, when

he applied for an injunctional order to restrain the de-

fendants from working the ground and gave the re-

quired bond (Tr., 46-7).

How can it be said that the defendants, including

Manley and Rice, had acted fraudulently and wilfully

in excluding Cascaden from the claim, when it appears

that he lived immediately adjoining the ground (Tr.,

50, 105) and never by word or deed made any attempt

to interfere with the defendants or their laymen either

during the pendency of the action in the Court below

or upon appeal to this Court? In fact, so far from

interfering with the working on the ground, he told

Kinettle, one of the laymen, that he would try and see

the other owners and get an increase of his percentage

(Tr, 55).

There was no attempt to restrain the working of the

ground save in the one instance when he applied for

an injunctional order, and after it was granted and in
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force by the execution of the bond, decided that he

wanted the ground worked and would consent to the

appointment of some one to take charge of the royalties

that came from the ground pending the action of the

Appellate Court.

There is no question upon this point, for in the find-

ings of fact proposed by Cascaden he offers one setting

up the appointments of Donnelly, Alexander and Bon-

nifield as receivers, and says "that said appointments

ivere agreed to by all of the parties to the action"

(Finding Fourth, Tr., 258), and the fact of Cascaden's

consent to the appointment of these various parties is

found by the Court (Tr., 284) , and there is ample evi-

dence to sustain such finding.

Can Cascaden obtain an injunction to restrain the

working of the ground under certain lays, file a bond

thereon and then when the Court suggests that if all

parties can decide upon some one to whom to entrust

the royalties arising under these various leases that he

will release the injunction, agree to this proposition,

decide upon the custodian of the royalties with the other

defendants—royalties that are to be the result of the

operations of these various laymen whom he had en-

joined from working—and then after the ground has

been worked by the laymen and all royalties due to the

defendants paid into Court, contend that he is not

bound, that he ought to have had the right to arrange

for other laymen at other rates or royalty to him, and a

Court of equity sustain him in any such contention?
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Can appellant consent to the working of the ground

by the defendants, as evidenced by his agreement with

Riley, O'Malley and Donnelly, acquiesce in its work-

ing by the other laymen as is shown by his occupying

adjacent ground and witnessing all operations upon the

ground and making no attempt to restrain the same; by

allowing lays to be let, stating he would make no trou-

ble (Tr., 99-100, 105) ; regret that he could not give a

higher percentage to Kinettle, one of the laymen (Tr.,

55) ; consent to the appointment of custodians of the

royalties taken out of the ground in excess of the work-

ing expenses until the determination of the appeal, and

then assert that the working of the ground was done by

all the defendants in open hostility to him, when the

lower Court had decreed a judgment for a half interest

in his favor from which he had appealed and yet had

taken no permanent steps to keep the ground in

statu quo; on the contrary, withdrawing from his in-

junctional proceedings and consenting to its operation

by the laymen of the defendants? We hardly think

a court of equity will find much merit in this conten-

tion.

B. Facts decided on prior appeal are conclusive on

this appeal.

Counsel seek on this second appeal to enter into a

discussion of the merits of the original action, and to

compel this Court to re-examine the record in the orig-
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inal action, and to again pass upon questions which have

been finally adjudicated by it.

There would seem to need no citation of authority to

establish the fact that the mandate of this Court and

the facts found by this Court in its decision are con-

clusive, and that this Court will not upon this appeal re-

consider any questions passed upon by it in the former

appeal. We cite the case of

Illinois ex rel. Hunt vs. Illinois Central C. R.

Co., 184 U. S., yy; 48 Law Ed., 441

;

quoting from page 447, where the Court say:

"On the last trial the Circuit Court was requested

to give instructions to the jury contrary to the prin-

ciples established by this Court on the first trial, and

nearly all of the exceptions now urged against the

charge are founded on such refusal. But we can

not be compelled on a second writ of error in the

same case to review our own decision on the first.

It has been settled by the decisions of this Court

that after a case has been brought here and decided,

and a mandate issued to the Court below, if a sec-

ond writ of error is sued out, it brings up for re-

vision nothing but the proceedings subsequent to

the mandate. None of the questions which were be-

fore the Court on the first writ of error can be re-

heard or re-examined upon the second. To allow

a second writ of error or appeal to a Court of last

resort on the same questions which were open to

dispute on the first would lead to endless litigation.

In chancery a bill of review is sometimes allowed
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on petition to the Court; but there would be no end

to a suit if every obstinate litigant could by repeated

appeals compel a court to listen to criticisms on their

opinions or speculate of chances from changes in

its members. . . . We can now notice therefore

only such errors as are alleged to have occurred in

the decisions of questions which were peculiar to

the second trial."

See, also,

Guarantee Co. vs. Phoenix Ins. Co., 124 Fed.,

170,

where the Circuit Court of Appeals for the Eighth

Circuit say:

"The condition of the record suggests the query

whether the questions raised by the rulings of the

Court during the trial were not rendered res adjudi-

cata by the former judgment of this Court upon the

writ of error sued out by the plaintifif. That judg-

ment, like the final decision of every Court which

has jurisdiction of the matters and parties it judges,

rendered every question which was litigated and

every question which might have been raised and

determined in this Court at the time of the hearing

of the former writ of error res adjudicata between

the parties to it."

Counsel are, however, seeking to do indirectly what

they cannot do directly, compel this Court to reconsider

its decision relative to Manley and Rice, and order a
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joint judgment against them. For it can only be by a

reconsideration of its decision on the first appeal, and

a finding of fraud as to Manley and Rice that the con-

tention of appellant as to the error of the Court below

in failing to render a joint judgment against them and

Dunbar and Scott can be maintained. This we submit

he cannot do.

The case of Sweeney vs. Hanley, 126 Fed., 97, cited

as authority by counsel, is, we think, in the nature of

a boomerang, therefore, to appellant, for that case lays

down the doctrine on facts somewhat similar to those

in the case at bar, that Sweeney and one other of the

defendants should not be penalized because the record

showed no wrong on their part in excluding the plain-

tiff from the ground in controversy there, the penalty

only being applicable to the real wrongdoers.

We think this sufficiently disposes of the contention

of appellant as to a joint judgment.

C. Cascaden is not entitled to half the gross.

Now, as to the contention of counsel that appellant

is entitled to one-half of the gross proceeds of the mine.

We contend that he is not so entitled for three several

reasons

:

(i) He never asked for such a judgment in the

original action, asking in the pleadings only for

his half of the rents and profits.
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(2) Failure of the Court of Appeals to find fraud

in either Manley or Rice.

(3) Estoppel by acquiescence in the operation of

the ground by the defendants' laymen.

The original complaint as amended was one in equity

for the specific performance of the contract alleged,

and Cascaden prays for "a declaration . . . that the

" defendants are trustees for and to the use of plaintiff

*' of an undivided one-half interest in and to claim No.

" 12 'A' Below Discovery on Cleary Creek, and that

" as the cestui qui trust the plaintifif is entitled to one-

"half of the rents and profits therefrom" (Tr., 1312,

p. 16).

No attempt was made to show on the origmal trial

that the ground had ever been worked by the defend-

ants. Plaintiff failed utterly to show that the defend-

ants had ever extracted any gold therefrom; and as a

fact they had not.

In his bill he alleges that they were extracting gold

from the same to his damage, but makes no attempt to

show how or in what measure he was damaged. In

fact, the decree entered was only that Cascaden was

entitled to a one-third interest in the ground and his

costs (Tr., 1312, p. 41).

The only rents that could possibly have been in con-

templation by plaintifl when he made a prayer for such

relief were the royalties that might arise out of a work-

ing of the ground by laymen under the customs and
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usages in Alaska concerning mining claims, the profits

being the amount over and above the cost of extraction

of the minerals which might accrue to the owners either

by personal working of the ground or by reason of the

royalties paid when they delegated the working to

others.

How then can he now in this subsequent proceeding,

after failing to make any attempt to prove damage in

extracting gold, or failure on the part of defendants to

account for rents and profits (judgment for which lat-

ter was alone prayed for), go further and demand that

he be entitled to a judgment that he is entitled not to

his share of the rents and profits, but to half of the gross

proceeds of the ground without regard to rents and

profits?

Says the Supreme Court of the United States:

"It is certainly a correct principle that the Court

cannot decree to any plaintiff, whatever he may
prove, more than he claims in his bill."

Simms vs. Guthrie, 9 Cranch., 23 Law Ed. 3,

pp. 642, 644.

"It is clear from the record that the trial court

did not rule that the appellee was entitled to one-

fourth of the gross output of the mine. The corn-

plaint did not so pray nor did the Court so adjudge."

Dettering vs. Nordstrom, 148 Fed., 81-83.
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"It is an elementary doctrine that allegations and

proofs must correspond and that a decree must con-

form to the prayer of the bill."

Johnson vs. Foreman, i6 111. App., 632;

Fergus vs. Tinkham, 38 111., 407.

It may be claimed that under the prayer for general

relief in the bill, in addition to the declaration asked,

Cascaden would be entitled to a decree for one-half of

the gross proceeds, as now contended, if he had shown

a right thereto by proofs.

But aside from our position that he has not shown

any right to such a finding, such a decree would be in

direct conflict with his specific prayer. He asks the

Court to make a declaration that he is entitled to one-

half the rents and profits. How then can he ask the

Court to make such a finding and then further ask that

having so found, it grant him the relief of half the

gross proceeds of the mine?

Relief consistent with the case in the bill may be

awarded under a prayer for general relief, // there is

no conflict between the relief granted and that particu-

larly prayed for.

Pensacola & G. R. Co. vs. Spratt, 12 Fla., 26;

Busby vs. Littlefield, 31 N. H. (11 Fost.), 193;

Foster vs. Cook, 8 N. C, 509;

Barnes vs. Strong, 54 N. C. (i Jones, Eq.), 100;

Vance Shoe Co. vs. Haught, 23 S. E., 553.
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We have shown in our argument under the first point

herein that by no process of reasoning could appellant

be entitled to such a decree by reason of the total lack

of failure to prove that Manley and Rice were impli-

cated in the fraud found as against Cascaden and Dun-

bar. They would therefore be entitled to their propor-

tion of the net proceeds arising under the half awarded

to Dunbar and Scott, namely a one-sixth thereof.

In addition to the foregoing, Cascaden is equitably

estopped to ask for more than he prayed for in his bill

by reason of his conduct relative to the various laymen.

He takes the position that by reason of our maintaining

our laymen on the ground and appropriating the pro-

ceeds of the mines as worked by them prior to the

custodian being appointed and thereafter allowing our

lessees to deduct their proportion of the net proceeds

under the lays, prior to a sequestration of the royalties

by the custodian, that thereby we were denying his title

to any portion of these proceeds and for that reason

should be mulcted in an entire half of all the gold taken

from the ground, irrespective of what it cost to extract

the same.

But such is not the law, even under the case in this

Court relied upon by counsel, for this Court held in the

case of Dettering vs. Nordstrom, 148 Fed., 81, that the

right of a co-tenant to credit for the reasonable expense

incurred in taking out the gold from a mining claim

as against his co-tenant was not affected by his in-

equitable conduct in denying his co-tenant's title, in
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violating his parole agreement to carry on no mining

on the property, in refusing to account, or in making

a false statement in his answer in a suit for an account-

ing that the profits over and above expenses were but

$5000.

The reason for sustaining the judgment for a quarter

of the gross output in that case was that the appellant

failed to prove the reasonable expenses of extracting

the gold dust.

While it was unnecessary for us to make such proof,

evidence was deduced showing the cost and expense of

extracting the gold. Cascaden by his conduct obviated

any such responsibility on our part.

Prior to the making of the lay to Riley, O'Malley

and Donnelly, Riley went to Cascaden and told him he

and his partners were negotiating with the defendants

for a lay on the ground and as they were going to con-

siderable expense, putting every dollar they had in it,

they wanted some kind of an agreement to protect them

whichever side won the case (Tr., 89), and then it was

that Cascaden had his attorney Miller draw up an

agreement, in which Cascaden covenanted not to en-

join them in operating the ground, if they would so

operate it that it would benefit the parties who might

ultimately be determined to be the owners, in the litiga-

tion then pending, and at the same time agreeing that

if the litigation resulted in his favor that he would give

them a lay on similar terms (Tr., 89, 139, 282).
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The whole record shows that Cascaden was willing

that these defendants, through their lessees, should

operate the ground. He lived on the claim a portion of

the time and adjacent thereto during most of the time.

He told Kinettle, another of the laymen, that "if he

were in a position to he might give him a little advance

on thirty per cent.," the amount of his royalty.

And when asked if he was satisfied with the Kinettle

lay, said: "... I wasn't putting in any objection"

(Tr., 55). With reference to the Nixon-Crossman lay,

which began in September, 1906, it appears that Riley,

with whom he had made the agreement of October 4,

1904, hereinabove referred to, wanted him to sign a

similar document when he, Riley, was transferring to

Laughton, Nixon and Grossman, but he refused to do

so, because he thought the percentage of 80 per cent,

to the laymen was too large and the claim was in litiga-

tion, but said: "I have made no trouble in the other

lay, and I will make no trouble in this" (Tr., 96).

Laughton was influenced to enter into the lease by

reason of the statement of Cascaden, and testified that

"that and the fact that the other laymen had been there

nearly a year without being molested gave me assurance

that we would not be molested" (Tr., 96)

.

Furthermore, the royalties at this time were to be

turned over to the custodian. Cascaden had solicited

the appointment. His attorneys wrote Alexander, who

was acting at this time, expressing satisfaction with

"his management of the affairs of the claim" and re-
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questing that Cascaden be notified of the cleanups so

that he could be present (Tr., 142). And also wrote

him again, relative to the deposit of royalties, and fur-

ther expressing satisfaction with his services relative to

the interests of all parties (Tr., 143). If there were

any doubt in the mind of Cascaden as to the method of

working the mine on the part of the defendants or their

laymen, he had his remedy by injunction.

Says Lindley, Sec. 790, Vol. 2:

"It may be generally conceded, particularly in

the precious metal bearing States where the re-

formed procedure has been adopted, that a co-tenant

in possession who either works in so unskilful a

manner as to amount to destructive waste, or being

in possession under an unequivocal hostile assertion

of exclusive title, seeks to appropriate the entire

product to his own use, an injunction will lie at the

instigation of the injured co-tenant. The remedy

at law by an action of trespass or trover for rents

and profits, or one sounding in damages only might

be wholly inadequate,"

Binswargler vs. Henninger, i Alaska, 509.

But did he do this? No; not until after the case was

decided in his favor, and then immediately after doing

so withdrew his opposition to the working of the ground

(if any can be said to have been shown by this transitory

injunction) in favor of a receiver, who was one of the

laymen, on the ground, and whom he had sought to

restrain, then engaged in actively operating the same,
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and thereafter consented to the appointment of Alex-

ander, also a layman engaged in active operations on

the ground.

So far as the amount of the gross proceeds is con-

cerned it is true Cascaden stated that some $380,000

was taken out of the ground in controversy during the

period covered by the accounting, but this was simply

based on hearsay. Counsel ask the Court to find that

$j6s,000 was taken out instead and segregated that

amount into various sums, to sustain which there is

not a scintilla of evidence in the record (Proposed

findings Eighth and Ninth, Tr., 259-60).

Now counsel insists that $380,000 is the gross amount

of the proceeds taken out, ignores the proposition of

$365,000 so elaborately segregated into various sums

in his proposed findings, failure to adopt which is as-

signed as error (Assignment III), and asserts an en-

tirely different segregation of $380,000 instead of $365,-

000 into certain other amounts. One is lost in the maze

of contradictory figures.

The only direct testimony in the record as to the

amounts taken out by the several lessees is that which

sustains the finding of the Court in that regard.

The Court found that under the Humes Bros, and

Alexander, Morrison and Donnelly lays, the total

amount taken out up to the time of the appointment of

Donnelly as receiver, was $69,596.20 (Finding 13, Tr.,

281 )
, and that under the Riley, O'Malley and Donnelly

lay up to the time of the appointment of the first re-
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ceiver was the sum of $92,466.61 (Finding 17, Tr. 283)

.

These findings are amply sustained by the evidence

(Testimony of Brelle, Tr., 107-112; O'Malley, Tr., 27,

60).

Cascaden himself said Brelle's testimony was correct

(Tr., 126), and while he testified that the Humes Bros,

took out $37,500 before the receiver was appointed and

that Donnelly, Alexander and Morrison, prior to the

appointment of the receiver, took out "about $45,000"

(Tr., 41), he lowered this estimate a little later by

stating that the latter lessees took out only $40,000 be-

tween the time the action was commenced until the re-

ceiver was appointed (Tr., 42).

There is no showing of any default on the part of

the custodians relative to the amount of royalties turned

over to them, and there is no other evidence as to any

other or further amounts save those found by the Court

as being extracted prior to the receivership so called,

and the royalties turned over to the custodians there-

after. Some person from each lay gave testimony as to

the exact output.

Concerning the error of the Court in not finding that

the lay let to Henry Riley was in the same portion of

the mining claim as the lay let to the Riley, O'Malley

and Donnelly partnership, of which Riley formed a

part, this was a totally unnecessary finding. Riley sim-

ply continued on the portion of the claim which he

had been operating with Donnelly and O'Malley when

they withdrew, under a new lay from Dunbar and Cas-
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caden while not giving him any agreement, consented

not to "bother him" (Tr., 86).

There was no necessity of finding this as a fact, any

more than there was to find that Kinettle had a lay on

a certain portion, or Nixon and Grossman had a lay

on a certain other portion. Cascaden does not ask any

finding as to these latter. The main question is as to

whether the royalties from these lays were turned over

to the custodian. This second lay of Riley was subse-

quent to the appointment of the custodian, namely, in

the latter part of October or November i, 1905 (Tr.,

85), and there is no evidence that the result of the oper-

ations on this ground covered many thousands of dollars

for which there had been no accounting.

On the contrary, all of the proceeds of this lay, if

any, were paid over to the custodian if we are to believe

the testimony of Cascaden. See page 50 of the record

where Cascaden upon cross-examination testified as fol-

lows:

"Q. What agreement did you have with Henry
Riley?

"A. That I wouldn't recognize his lay.

"Q. You are positive of that?

"A. Yes, sir.

"Q. (By the Court)—You knew the lay was

made or let?

"A. He came to my house and asked me if I

would agree to give him an 80 per cent, lay and I

said 'Why no, not under the circumstances. . . .
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^*Q. Did he work on that ground with your

knowledge?

"A. Yes.

'^Q. (Mr. McGuinn)—You were living there at

this time in your cabin there?

*'A. Yes, sir.

"Q. And he went to work after you obtained an

injunction in this case?

*'A. After we had a receiver he took this lay and

went to work.

"Q. And you had consented that the receiver

should take the royalties?

"A. Yes, sir.

"Q. And since that time all of these laymen have

turned over the royalties to the receiver that was

agreed upon between the parties?

"A. Yes, sir, as agreed upon, not by me but by

the co-owners."

There is nothing in the record to indicate in the re-

motest way that the royalties due to the custodian under

this Riley lay were not paid, and Cascaden makes no

exception when he agreed that all of the laymen had

turned over their royalties. There could therefore be

no error in refusing to again take testimony as to the

Riley lay when it is admitted by Cascaden that all the

lays have been accounted for.

Upon the determination of the action by the lower

Court in favor of Cascaden for a one-third interest in

the ground, he had an immediate right of occupancy of

the ground in common with the defendants. He could

have leased his interest to other laymen to work or have
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worked the same himself. There is nothing to show-

any actual positive ouster thereafter on the part of the

defendants. He certainly could have put his judgment

into execution and been placed in actual possession of

the ground together with the defendants. For the right

to the possession of the whole by one co-tenant is the

right of all, and the determination of the Court of his

right as a co-tenant to a one-third interest was binding

upon the defendants who can not thereafter be said to

have ousted him, in the absence of any showing of ac-

tual force.

"We have seen that the tenant in common is enti-

tled to the use of the whole and every part of the

common property subject to the contemporaneous

right of the co-tenants to the same use and enjoy-

ment. This does not mean that one tenant in com-

mon is entitled to the rents and profits of the estate

created or brought forth by the industry of the co-

tenant. These are merely the results of such co-ten-

ant's exercise of his own right. So long as he exer-

cises those rights without infringing the correlative

rights of his associates in interest, he is entitled to

the resulting product even though it may by the in-

activity of such associates be the fruit of the entire

estate.

"If there be hardship in such a case, it results

rather from the nature of the tenancy than from the

application of any harsh principle in the adminis-

tration of the law. The adoption of an opposite rule

would enable a tenant in common to lie by and

await without risk, the issue of his co-tenant's thrift
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and enterprise, and in the event of loss say, 'It is

your affair, not mine,' and in the event of profit

claim his share therein."

Lindley on Mines, Sec. 789A, p. 1414.

Is Cascaden under the conditions shown by this rec-

ord, in a much better position or in such a position as

to declare that he is entitled to one-half of the gross?

Counsel quote the Alaskan Statute on Waste, but

there was no waste alleged or proven, and the working

of the mine by usual and ordinary methods can not con-

stitute waste.

Again we quote Lindley:

"In the precious metal bearing States, however,

the statutory provisions extending the doctrine of

waste to tenants in common will seldom if ever have

the effect of depriving the tenant in common of the

right to work a mine located upon the public do-

main under the Federal mining laws ... As
it is the 'valuable mineral deposits in land' which are

'open to exploration and purchase' as such, and as

the sole purpose in locating or acquiring a mining
claim both in the contemplation of the locator and

the government must necessarily be to acquire the

right to use and enjoy it as a mine. The distinction

between open and unopened mines can hardlv have
any application to a mining claim. Whether such

claim is physically open or not, it can not be waste

to subject it to the only use for ichich it is acquired."

Id., Sec. 789A, pp. 1415-1416.
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His mere neglect therefore to enter into equal enjoy-

ment may be further regarded as an assent to the sole

occupation by the defendants through their laymen and

as a recognition of the right to work the whole ground

and extract the minerals therefrom, irrespective of the

facts shown relative to his conduct in entering into

agreements not to interfere, and consenting to custo-

dians to sequestrate the results of the working of the

ground.

Can there be said to be any equity in the claim as-

serted by Cascaden to share not in the rents and profits

as shown to have resulted from the labor and money

of the defendants and their laymen, but to the gross

proceeds extracted from the mine, when he never made

any attempt to develop the ground after the decision in

his favor and would neither work himself nor subject

himself to any expenditures or risks, but now wants

not alone half of the rents and profits but the whole of

the moneys expended in developing the mine? That is

what his contention amounts to.

"Where a tenant in common uses the common
property to the exclusion of his co-tenants or occu-

pies and uses more than his just share and propor-

tion, the best measure of his accountability to his

co-tenants is their share of a fair rent of the property

use. In the case of tenancy in common of a mine,

an account of issues and profits is the proper mode
of adjustment. Each is to be charged and credited

with all his receipts and credited with all his ex-
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penses on account of his operation of the mine. In

such case the operating tenant should have credit

for necessary improvements made in the operation

of the mine. He will be responsible if by gross

negligence he wastes or destroys the common prop-

erty."

Lindley on Mines, Sec. 790, p. 1424, Vol. 2;

Dettering vs. Nordstrom, supra;

Graham vs. Pierce, 100 Am. Dec, 658.

The actions of Cascaden in addition to the fact that

he prayed only for rents and profits, certainly mark this

case as one where the foregoing rule laid down by

Lindley should be applied if ever.

Can he thus stand by, enter into agreements with one

set of laymen, tell another set he intends to make no

trouble over their operations, express regrets to a third

that he can't give him a higher percentage, ask for a

custodian to guard the results of operations of the mine

—the rents and profits for half of which he had asked

judgment, said custodian being one of the laymen on

the ground—and then, after the defendants and their

laymen, confident of his acquiescence, in view of his at-

titude, both positive and negative, relative to their lays

continue operations, assert that the ground has not been

properly worked; that it would have paid a greater

profit if it had been worked at less expense, and it could

have been so worked? Surely Cascaden is equitably

estopped to question the character of the mining of

this ground.
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What sayeth My Lord Coke?

"The name estoppel was given because a man's

own act stoppeth up his mouth to allege or plead

the truth."

If Cascaden were not satisfied, if he felt that these

defendants through their laymen were improperly oper-

ating or were operating at a loss to his interests, he had

his injunction to restrain all operations until the deci-

sion on the appeal. He acquiesced in the extraction of

the minerals; he chose a custodian and held his injunc-

tion in statu quo; he preferred active operations to the

ground lying unworked pending the appeal. He can

not "blow hot and blow cold." It was too late for him

to complain on the accounting of the character of the

operations of the mine or the fact that more profit

should have resulted in view of the nature and amount

of gold in the ground. He had it in his power to levy

for one-third at all times as there was no supersedeas

bond given. His own acts "stoppeth up his mouth to

allege or plead the truth."

II.

The First National Bank was entitled to a decree for

one-third of the funds under the conditions shown by

the record.

Counsel here again seek in discussing the disposal of

this one-third of the gold dust to introduce into the

record matters entirely extraneous thereto and to force



39

this Court into a re-consideration of the original record

after this Court has finally disposed of all questions at

issue on said appeal. He now not alone asserts fraud

in Manley and Rice, neither alleged, proven or found

by either the lower or the upper Court, but goes far-

ther and implies wholesale fraud upon the part of all

the attorneys to the record who acted for the defendants

and all parties concerned in the making of the various

mortgages and assignments of the interests of the de-

fendants, without a particle of evidence upon which to

base any of such assertions of fraud. We submit that

counsel are presenting their case with much unfairness

and with but little courtesy to the attorneys in the case.

The real facts are these:

On August 20, 1906, Dunbar borrowed $30,000 from

one Barnette, giving him his note therefor, payable ten

months thereafter. Kellum joins in this note as an ac-

commodation maker. At the same time, Dunbar mort-

gaged all his interest in the claim in controversy and

other claims as security for the note. Naturally Kellum

did not join in the mortgage, having no interest in the

ground (Tr., 190-195). Dunbar also assigned to Bar-

nette all his interest in the gold dust in the registry of

the Court (Tr., 186).

Subsequently and before Bonnifield became a re-

ceiver, Barnette assigned this note and mortgage to

him (Tr., 196-7), and also assigned his interest in the

gold dust (Tr., 187). Kellum as well as Dunbar be-

came responsible to Bonnifield upon this assignment,
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and when the latter assigned to the First National Bank

in April, 1909, Kellum became liable to the Bank. It

appears to be conceded by all parties that Kellum was

simply an accommodation maker; therefor when he

paid the amount of the note, as it appears was done, he

was entitled to be reimbursed for the amount so paid

by Dunbar and to receive the collaterals held by the

latter as security.

"One who being secondarily liable pays the debt,

is entitled in the absence of any contract, to be sub-

rogated to the creditor's rights against the debtor,

including the right to security held by the former;

the right of subrogation being an equity arising out

of the facts, and not depending upon contract, as

does an assignment."

Loewenstein vs. Queen Ins. Co., 127 S. W., 72.

But in the condition of the record there being a valid

assignment shown of record to the First National Bank,

Kellum having no standing before the Court, the Court

below could have made no other ruling than it did with

reference to the interest conveyed by Dunbar under this

mortgage, leaving any rights that Kellum may have

had to be litigated as between him and the said Bank

in some subsequent proceeding.

So far as counsel's argument against allowing the

claim of the First National Bank is concerned, it seems

to be largely based upon the testimony that it had been

paid. He does not argue against the validity of the
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mortgage and assignment to Bonnifield and by Bonni-

field to it, other than by a theoretical fraud and con-

spiracy upon the part of all of the attorneys and de-

fendants relative to all the proceedings of Bonnifield

in taking the various assignments to him subsequent to

his receivership; and seeks to vitiate this prior assign-

ment to Bonnifield for which a valuable consideraton

was paid when he had no interest as a trustee, as a pre-

liminary step toward perpetrating this alleged fraud

upon Cascaden. It would be useless to argue against

such futile and baseless and de hors the record asser-

tions of fraud.

There is no doubt but what at the time Dunbar made

this mortgage he owned a one-third interest in the claim

according to the decision of the Circuit Court of Ap-

peals, and was at liberty to mortgage it or sell it or

place whatever liens upon it he chose. If he had at-

tempted to dispose of anything in excess of his interest,

any purchaser would be advised by the pendency of the

action between plaintiff and defendants. But as plain-

tiff was seeking in said action only a half interest in the

property in controversy, the action could only serve as

notice over the property in controversy, namely, said

one-half interest.

Judge Lyons in his opinion on this point, cites the

case of First National Bank of Hailey vs. G. V. B. M.
Co., 89 Fed., 449, to the following effect:

"Intervenor Brown, in support of his claim for

all the funds, said that these parties had legal notice
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of his ownership of the one-third interest in the

mines ; that he, as the successor of Roberts' interest,

became a mining partner with his co-owners in

working the mines, and they together constituted a

mining partnership; that such working resulted in

large profits, to the one-third of which he is enti-

tled but which was not paid him; that he has a lien

for the unpaid profits due him upon all subsequently

extracted ores, and he claims this not only against

his cotenants but also as against their creditors, in-

cluding the Bank.

"It may be here suggested that there is nothing

in this record to indicate any bad faith on the part

of the Bank in taking this mortgage. In fact, not

only the Bank, but all the parties, were from the

great weight of judicial decision including a point-

ed and direct decision of the Supreme Court of the

United States rendered prior to the execution of the

mortgage, justified in believing that Bryan and Ven-

able had succeeded to the title of Roberts, and that

the Mining Company had the right to mortgage all

the mining property. Also, it may be suggested that

the debt was incurred and that the mortgage was

executed by the mining company which was operat-

ing the property, in the usual course of business,

and, so far as appears in good faith by all the parties.

"If this were a claim by Brown against his co-

tenants there could be no doubt he could have a

claim against present ore proceeds for the payment

of past unpaid profits due from his cotenants. He
urges that the Bank not only should have taken no-

tice of his title to the one-third of the mines, but also
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should have taken notice of the state of the account

between him and his cotenants.

"It was a hardship to the Bank to find one-third

of its security swept away, but to this any citizen is

liable when his construction of the law differs from

that of a controlling court; but to lose all of its se-

curity because it failed to examine for past years

the private accounts of these parties, which were

in no sense public records, or in any legal way ac-

cessible to an examination by the Bank, would seem

a greater hardship than the law imposed. Mort-

gagees, for the validity of their security, may rely

upon facts appearing in legal public records, and

are not bound by those of a private nature existing

between parties, unless they have actual notice

thereof."

Counsel seek to distinguish this case from the case at

bar by argument upon the so-called lack of good faith

which he claims existed as to the First National Bank

and its notice as to the equities existing between Dun-

bar and Cascaden.

The so-called lack of good faith on the part of the

First National Bank alleged, is another venture into

the field of possibilities and conjectures which charac-

terizes the entire brief of counsel in this regard. No-

tice of any claim that Cascaden might have in and to

the property could not affect the fact that such notice

was as to his claimed interest, one-half, and that the

First National Bank paid the sum of $26,000 for said

note and mortgage with knowledge that its lien could
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only extend to the interest of Dunbar therein and to

the extent of such note and interest only, there can be

no question. Wherein then lies the lack of good faith?

So far as the record shows the transaction concerning

this assignment was in the ordinary course of business

for a valuable consideration.

There is nothing in this record to indicate that Bonni-

field or his assignee knew of the condition of the ac-

counts between the plaintiff and the defendants relative

to the proceeds of this ground when he took the assign-

ment from Barnette. He could not by a careful search

of the record or by the proceedings in the original ac-

tion have discovered that Cascaden was relying upon

the future output of the mine to liquidate the past con-

versions of the ores of the defendants. Plaintiff asked

in his original declaration that he was entitled to a de-

cree for one-half the rents and profits of the ground and

that the defendants be declared to hold this one-half

in trust for him. But he offered no evidence to show

any conversion, nor was any attempt made to show

that other than the one-half interest claimed was to be

subjected to the lien of the judgment which he was seek-

ing against the defendants. He sought no restraining

order and although after the action was decided in his

favor, he asked an injunction, he held it suspended in

the air and consented that the laymen should act as

custodians of the funds. He was entitled to execution as

to one-third at all times after the first decree. How
then can it be said that Bonnifield or the First National
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Bank could have notice that his contention was other

than as shown by his public acts and deeds?

*'The general policy of registration laws in the

United States is to protect innocent purchasers

against all liens upon and interest in real property

not capable of ascertainment by an examination of

the public record of the county in which it is situat-

ed. Therefore, an innocent purchaser from a co-

tenant or one having a lien upon his moiety will

not, we apprehend, ever be permitted to suffer from

a claim against the co-tenant of which he had no

notice in fact, and of the existence of which he

could obtain no information by searching the public

records."

Houston vs. McCluney, 8 W. Va., 135;

Burns vs. Dreyfus, 30 Am. St. Rep., 539; 69

Miss., 21
1

;

Stover vs. Corey, 53 La., 708

;

Block vs. Gosnell, 35 Am. St. Rep, ,41 3, and note.

We respectfully submit that the judgment of the

lower Court on this point as on the other points dis-

cussed by counsel should be affirmed.

JOHN L. MCGINN,
Attorney for Appellees.

METSON, DREW & MACKENZIE,
and E. H. RYAN,

Of Counsel.
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REPLY BRIEF FOR APPELLANT.

We beg leave to reply to the points raised in

appellees' brief in the order in which they are set

forth

:

I.

A. This appellant should get a joint judgment

against all the defendants because this Court in case

1312, awarded the plaintiff one-half of the defend-

ants' interest in the properties and his appropriate

interest in the proceeds thereof, under his complaint



which ^vas praying in the following words (T. 1312,

p. 16) :

"Wherefore the plaintiff prays judgment for:

"(1) Specific performance.

''(2) A declaration of this Honorable Court
that the defendants are trustees for and to the

use of the plaintiff of an undivided one-half in-

terest in and to Claim No. 12 'A' Below Dis-

covery on Cleary Creek, and that as the cestui

qui trust the plaintiff is entitled to one-half of

the rents and profits therefrom, and that the

defendants Manley and Rice took under their

conveyance with knowledge of and subject to

the rights of the plaintiff. * * *"

It is true that fraud and conspiracy are only

pleaded as to Beimett, Dunbar and Scott, but the

plaintiff charges, and the record shows, that Manley

and Rice knew of the fraud and conspiracy, bought

their share in hostility to Cascaden's title, with a

view to a prospective gain, as they were to get one-

third if he was beaten and only one-sixth if he was

successful, and although he was successful they con-

verted one-third of the proceeds of the claim when
they were only entitled to one-sixth and refused,

and still refuse now, to account and refund same,

and by such acts abetted the other wrong-doers in

their actual fraud. It was upon these facts adduced

in evidence that Judge Wickersham gave a joint

judgment against them (T. 1312, p. 41, par. 4, page

43 decree), ordered the defendants to convey one-

third and made them all liable for the costs.



B. This plaintiff denies that he is trying to get

the facts already adjudicated upon, reconsidered, he

claims that he is merely endeavoring to get the bene-

fit of the judgment rendered in his favor in his first

appeal and is trying to have set aside and declared

void any alienation of the moneys or interests made

by the defendants to his prejudice.

The case of.Sweeney v. Hanley is quite different.

In that case the penalty was only applied to the

wrong-doers, others being innocent, but in the case

at bar they are all wrong-doers.

It is true that Manley and Rice did not take part

in that feature of the conspiracy as to the relocating

of the claims alternatively, but they availed them-

selves of the steps taken by the conspirators in car-

rying out the conspiracy, sought to profit by it and

aided the defendants to perfect sam,e to a profitable

result and they are equally as guilty, and conse-

quently liable like the others.

The defendants, while charging us in their brief

with seeking to reopen the old issues adjudicated in

case 1312 (which charge we absolutely deny), should

abstain from doing it on their part. We do not un-

derstand why counsel for defendants brought before

this Court, in their argument, the question of dis-

covery. This question was never at issue in the for-

mer case, it was practically admitted on both sides

for the reason that both plaintiff and defendants

claimed the grounds to be mineral grounds, and that

the question at issue in the former case was the spe-



cific performance of a grub-stake and location con-

tract, and the fraud, conspiracy and deceit of the

defendants in avoidance of the performance thereof,

all of which questions were duly considered, passed

upon and adjudicated; therefore these defendants

could not be heard to argue de novo the merits of

the discovery.

C. Plaintiff does not claim that he would have

been entitled to one-half of the gross output under

ordinary circumstances, but by reason of the stand

taken by defendants and their refusal to give him a

proper accounting and to pay him what they con-

verted from him, we contend that under his com-

plaint and prayer he is entitled to it. He prays that

the defendants be held to be trustees of his interest

in the property. He does not pray for one-half of

the rents and profits as defendants allege.

NoAv, a trustee is bound to give his cestui qui trust

all that should be given in good conscience, and since

the defendants worked the grounds by laymen so as

it would be more profitable to them, and sooner

available, these trustees should lose and Cascaden

should gain, the amount of the profits made by the

laymen, and as they have failed to show the true

amount of the gold extracted, as well as the cost of

extraction, and to pay the balance found due, they

should be compelled to be conscientious and to fully

indemnify Cascaden. The natural consequence of

their high-handed conduct should be to throw the

loss upon themselves instead of upon Cascaden. We



submit that the Court of Appeals did not need to

find fraud against Manley and Rice in order to ren-

der and support their judgment against them. It is

enough tliat they found them to be trustees of the

property to the use of Cascaden to carry with this

finding the principles and rules of the Courts of

Chancery in the adjustment of trustees' accounts.

The fact that Cascaden lived near the premises

and Imew the ground to be operated by laymen and

the giving of an agreement to one of the lajnuen does

not seem to us as likely to tender any help to the

defendants to maintain their contention. Cascaden

did not enter into an agreem.ent with said defend-

ants, he protested against his ouster, sued for pos-

session and conveyance, and his proximity to the

ground, and the refusal of the defendants and each

of them to admit him to possession only make mat-

ters worse for them than if he had been away a long

distance. They were all served with the complaint

in 1904 before any lays had been given or work done,

and knew that Cascaden was looking to them as trus-

tees of his interest and should have considered his

interest before their own.

It is undenied that Cascaden objected to all the

lays on the land as far as the defendants were con-

cerned and these defendants did strenuously main-

tain all through that he had no interest in the claim

and no business to interfere with their la^Tnen. They

are now estopped from taking the position that what

he said or did with their laymen should result to

their benefit. We must remember that they disposed



of the entire ground under these lays and when judg-

ment was rendered by Judge Wickersham, in favor

of Cascaden for one-third, in 1905, they each and

all of them appealed, refusing to recognize his title

and right. Had they done so, Cascaden might have

mined his ground to better advantage, but instead

they further complicated the issues by the alienation

of their alleged rights and are still doing the same

thing to the detriment of the plaintiff. There is no

telling how many more complications may arise and

how many more claimants may come forth by reason

of their past acts. We submit that the plaintiff

should have a speedy and final judgment of his in-

terest therein.

Counsel concedes, at p. 25 of his brief, that Cas-

caden might have been entitled to a decree for one-

half of the gross proceeds if he had, under his plead-

ings, shown his right thereto by proof. But the bur-

den of proof to show what amount he was entitled to

was not on Cascaden but upon the defendants after

the judgmicnt granted by this Honorable Court. This

they contemptuously refused to do (T. pp. 35, 36 and

37), but set up on the contrary, as late as July, 1910

(T. p. 269), a claim to one-third of the land and

moneys for Manley and Rice and such other claims

for Dunbar as were in direct contradiction of the

judgment of the Court of last resort. Further, they

were the only people who could give us the proper

figures and this also they refused to do, and likewise

they refused to tell us what the gold converted by

them was sold for. It is for such evidence of bad



faith and hostility, and of disobedience to, and disre-

gard of the rulings and orders of the Court, in con-

sequence of which plaintiff has been caused to suffer

loss, that this plaintiff^ claims that punitive compen-

sation be given to him so that he will stand indem-

nified.

This plaintiff is in a peculiar position ; this litiga-

tion is nearly ten years old, and as the counsel for

defendants said in Court, the property rights in

Alaska are very transitory. If this plaintiff got a

second accounting he would probably get no better

relief or more information than he did in the first,

the parties having mostly disappeared. Under these

circumstances we respectfully submit that the Court

will take into consideration his position and mete

out justice to him first, however much the defendants

may suffer, because they have brought upon them-

selves the consequences of their own acts. This is

the rule applied in Detterin^v^Nord&^om, 148 Fed.

p, 81, cited in our brief. PlRiiMti-ff urges^ that we

should have litigated against the la\Tiien or their

successors. With this we disagree. The laymen

were no concern of ours. When the defendants knew

the merits of their case they should have arranged

with their laymen accordingly. We were not bound

to bring up any more litigation than we could help,

and assuredly our failure to enter more actions could

not be charged as laches against us. We were always

looking to the defendants for indemnitv. We had

no privity wdth the laymen who were probably en-

titled to work the ground under the lease given to
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tliem by our co-tenants. The law cited by counsel

for defendants in their brief supports this proposi-

tion and we were content to abide by it.

Counsel for appellees state at p. 30 of their brief,

that one is lost in a maze of contradictory figures in

the calculation of the $380,000 to compute the gross

output of the claim up to the accounting. We do

not agree with them and will show that the calcula-

tion is simple and entirely based upon the evidence

adduced.

Cascaden, at pp. 44, 52 and 127 of the record, says

and maintains that such was the gross output and

nowhere is he contradicted in any respect. To cor-

roborate these figures we will use no other evidence

but that of the defendants and their o^^ti witnesses.

Wm. Brelle, at pp. 107 and 108 of T. 1938, says

that $69,596.20 gross were taken out by the Hume
Bros, and their vendees, Donnelly, Alexander and

Morrison, and $92,466.61 by the Donnell}^, Riley and

O'Malley lay, both of Avhich amounts were taken by

these laymen prior to the receiver being appointed

and consequently were converted in toto. These two

amounts together total $162,062.81. But Brelle saj^s

at page 110 of the record that this was computed at

$16.00 per ounce.

Now, then, this gold dust was worth $17.30 and to

prove its value we refer to the testimony of Bonni-

field, pp. 129, 130, 131, 134, and of Hutchinson, at

pp. 135, 136 and 137, where it is shown that the only

time that the plaintiff by his attorney was allowed to



have a voice in its disposal (T. p. 74), $33,553.79

worth of said gold dust was sold for $17.30 per

ounce; this is 8% more than Brelle figured it at.

Now 8% of $162,062.81 makes $12,965.02, to be added

to $162,062.81, making altogether $175,027.83, it be-

ing the true value of the gold dust converted by all

the defendants prior to the appointment of the re-

ceiver.

Now, as to the balance, we are informed that $51,-

675.36 was the amount of currency representing the

royalties in the hands of Bonnifield at the time of

the accounting (T. p]3. 146, 148, and Finding No. 19,

T. p. 284).

Neither of the receivers, defendants nor their

witnesses could or would testify as to what exact

proportions came from the lays at 40, 30, or 20% of

royalties to make up this amount, and, of course,

obviousty the plaintiff could not know it, otherwise

than from what they told him; therefore he asked

Bonnifield, in his examination, at page 133 of T., as

follows

:

(Testimony of Samuel A. Bonnifield.

"Q. Mr. Bonnifield, you were the receiver of

this property ?

A. Yes, sir.

Q. Do you know what part of this money
that you have there as rovaltv comes out of the

lays at 40%, 30% or 20%*?

A. No, sir.

Q. You can't inform the Court now about
any of these entries? June 10, deposit 155.67

ounces at $17.10, $2,661.95. You don't know
whether it was 40, 30 or 20 per cent ?
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A. No, I don't know whether there was one
or more lavs included in that.

Q. So all you know, it may have come out of

the 20 per cent lay?
A. So far as I know, yes.

Q. So that if it came out of the 20% lay, that

$48,000 would be 20% of the gold gross.

Mr. McGixx. That is merel}^ an argument.
The Court. Let him answer.

A. That was simply turned in as royalt}^

Q. So that $48,355.36 might, for all you
know, represent only twenty per cent of the

gross output of the claim?
A. It might so far as I know."

Cascaden, at pp. 44, 52 and 127 of T., says that he

made his calculation partly from what the defend-

ants or their lajTnen told him, i. e., from their own

admissions and partly from the records of the royal-

ties paid to the receivers. He figured and calculated

the gross output to be $380,000. It is true that there

were royalties at 40, 30 and 20 per cent, but Bonni-

field admits in the evidence above cited that this

$51,675.36 might have come mostly of the 20%. We
must remem.ber that the Donnelly lay at 40% was

worked out on October 1, 1905 (T. p. 85) and thus

the only remaining lays were the Hume Bros, lay

assigned to Alexander, Donnelly and Morrison and

assigned by them to Kenittle carrying 30% of royal-

ties and the lay to Riley, granted to him on the said

old Donnelly ground after it was worked out, i. e., on

October 1, 1905 (T. p. 85) and assigned by him to

Laughton, Nixon and Grossman and carrying

20% of royalties, so that the average of these
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two lays would make exactly 25% of royal-

tics. $51,675.36 represents at 25% of royalties

a gross oiUx)ut of $206,701.44 taken out since

the rereiver was appointed, which added to the

$175,027.83 hereinbefore mentioned, gives us $381,-

729.27, and Cascaden says that his calculations bring

about $380,000 as a gross output up to the hearing

on accounting exclusive of the gold dust taken out

since the accounting.

It is to be noted that Cascaden is correct in all his

other figures and statements. In fact he under-esti-

mates what was taken out prior to the appointment

of the receiver and converted by the defendants, as

will be shown by comparing his testimony at pp. 39,

42 and 54 with the testimony of the appellees at pp.

60 and 107 and Finding No. 5, p. 289. He is nowhere

contradicted in these particular figures of the gross

being $380,000. How easy it would have been for

the defendants to contradict him and to show the

proper figures if it had not been detrimental for

them to do so, and accordingly the only inference is

that their figures would have shown to be greater.

We are of course entitled also to one-half of the gold

dust above mentioned paid in the registry of the

Court as royalties since the accounting and held

there as such, and to the whole of the moneys and

gold dust in Court in satisfaction of our judgment

pro tanto. We are also entitled to interest upon the

said amounts at 8%, being the rate allowed by stat-

ute, from the date of the conversion by the defend-
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ants and of the payment of the other moneys into

Court until judgment or payment.

It is true that under this judgment we would prob-

ably lose the moneys extracted by Riley and not ac-

counted for, if any, but then we would be compen-

sated by the general judgment: all of which they

could have avoided by furnishing their true accounts.

The defendants conclude this paragraph of their

brief in making an attempt to set up against the

plaintiff the doctrine of estoppel. We already men-

tioned that we could not see any possible application

of the rule of estoppel, as these defendants have

never changed their position or claims because of any

of the facts of the plaintiff. They never consulted

him when giving the first lay to Donnelly, O'Malley

and Riley, or for that matter in any other lay, but

have leased the whole of the grounds without his con-

sent and against his will.

If the doctrine could be ax)plied at all, it ought to

be raised against the defendants and we think it

might lie against them and that they, the said de-

fendants, should be estopped from claiming that he

assented to the leases for the reason that they took

the position against him that he had no title to the

grounds, no right to be consulted or informed about

said leases, their rates, the persons to whom they

Avere given, the return and proceeds thereof, and in

fact have refused and still refuse to accurately ac-

count for the proceeds and to pay him the amount of

the gold extracted by them under said lays.
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II.

Defendants in part II of their brief, from pp. 38

to 45, endeavor to explain the decree awarding i/8 of

the funds to the First National Bank, and after

reading carefully the brief as to their reasons, it

seems that they can be summed up in this proposi-

tion, to-wit: That Cascaden being only entitled to

one-half of the claim and not having been admitted

to possession by the defendants, should, without re-

gard to his equities in this equity suit, lose whatever

they had converted before the receiver was appointed

and be granted only one-half of v/hatever is left in

the hands of the receiver. Yet the defendants can-

not claim that the one-third of the moneys aw^arded

by the Court was for the First National Bank for

the reason that the First National Bank and Bonni-

field admit on the record to have been paid. As to

the Kellum claim, they say, at page 40, that the

Court below could have made no other ruling than it

did, with reference to the interest conveyed by Dun-

bar under the mortgage to Barnette, but to order it

paid to the First National Bank, leaving any rights

that Kellum may have had to be litigated as between

himself and the said First National Bank, in some

subsequent proceeding. Thus under this contention

the Court would have made such a decree, raevelj to

protect Kellum or any other claimant who might (or

might not) have a claim against Dunbar, thus de-

feating Cascaden 's claim to these funds, which claim

had been dul}^ alleged, proven, admitted and found

by the Court.
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Is it i:>robable that such was the Court's intention

in view of the fact that said Kellum never had hmi-

self added as a party defendant or intervenor, never

propounded his claim until the last hour, adduced no

evidence to support it?

Defendants say that it is practically conceded on

all sides that Kellum was an accommodation maker

who had to pay the money to the bank ; we say that

we do not concede an}i;hing' of the sort. These alle-

gations are made hy them, not by us. We further

deny that we sued for one-half of the rents and

profits, but urge again that we sued for a declaration

that these defendants were holding in trust for us

one-half of the claim and one-half of the proceeds,

rents and profits. It is not a question of lien in the

ordinary sense, but a question of the right of the

cestui qui trust to follow his trust funds commingled

with their own by the trustees, and urge that not one

of the parties ^^ho dealt with the trustees and the

trust funds did so in good faith without notice. The

case was of record when Barnette loaned the money.

The very mortgage-assignment of the dust recites

the Cascaden suit and claim (T. p. 187), and was

not assigned to Bonnifield until after his appoint-

ment as receiver (T. pp. 187, 188). Therefore, to

follow the ruling made by Judge Lyons, this mort-

gage assigimient should have been held also void,

like those of Rice, Manley and Dunbar (for $10,320),

for the very reason assigned bj' him in his conclu-

sion No. 9, T. p. 290, i. e., that it was taken after the

receivership of Bonnifield. The real estate mort-
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gage of Dunbar to Barnette (T. p. 190) was never

recorded in the Fairbanks precinct and recording

district, bnt was recorded in the Tanana recording

district and precinct, manj^ miles away, and there-

fore we had no notice. The assignment of same by

Barnette to Bonnilield was duly recorded in the

Fairbanks precinct, but then it does not mention or

refer to any mortgage of Dunbar of his property

situate in the Fairbanks precinct but on the con-

trary MENTIONS ONLY PROPERTY SITUATE IN THE SAID

Tanana precinct, with which we had no concern.

Therefore there is really no assignment from Bar-

nette to Bonnifield of any real mortgage on the

property in controversy, and we submit that our ob-

jection thereto should have been sustained (T. p.

196).

However that ma}^ be, we have before us the un-

contradicted evidence that the bank was paid and

had disclaimed.

As to Mr. Kellum, as we said, he necessarily had

full knowledge and notice both as a party with and

attorney of the defendants and could stand in no

better position than they did.

Defendants, at page 10 of their brief, in stating

their facts say

:

"At this time all of the interests of the de-

fendants Manley, Rice, Dunbar and Scott had
vested in Bonnifield, who was then acting as the

trustee of the parties in relation to these funds."
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The trust being thus conceded it is plain that the

claim of the cestui to the funds is paramount to all

other claims and there should be no further difficulty

in disposing of the trust funds.

Plaintiff's counsel feels exceedingly sorry if they

have appeared unfair and discourteous in their com-

ment, and they wish to express to the opposite coun-

sel, with their deep regrets, the sincere assurance of

their highest regards
;
yet we would respectfully sug-

gest that counsel are not retained to be courteous

(they ought to be that under all circumstances), but

to be fair as well as plain spoken, which they submit

they have tried to be. They submit that they would

have been remiss in their duties in failing to point

out to the Court in this equity suit, the inequitable

conduct of the other side, each of them with a fang

deep in plaintiff's substance, and likewise respect-

ively endeavoring to tear off and carry away a

mouthful. Yfe may be specific

:

Dunbar, Scott and Bennett's fraudulent reloca-

tion.

Bennett's sale to Scott and Dunbar after his con-

veyance to Cascaden.

Manley and Rice purchase through Scott and

Dunbar, of the Bennett interest, which they knew

they had already conveyed to Cascaden.

The loan negotiated by Kellum from Barnette foj.

Dunbar for $30,000 which he thought to be more

than his whole claim was worth (T. 1312, p. 326).

The application for receivership by Bonnifield,

whom they knew to be interested to the extent of
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$30,000 by reasou of the Barnette mortgage and of

the $10,320 further loaned by him to Dunbar.

The taking of the mortgages by Bonnifield for

said sum while receiver (T. pp. 200 and 203).

His purchase of the Rice interest while receiver.

His disposition of Mauley's share of the moneys,

all of which transactions they deliberately consum-

mated w4th the intention to absorb the funds and did

in fact absorb them until ordered to refund, which

refund he only did under a very daring protest,

solely moved, as they admit, by the fear of a con-

tempt judgment and its consequences (T. p. 151).

The failure by Donnelly, the first receiver, to ac-

count properly. The failure of the receiver Alexan-

der to account and his attempt to keep without leave

$2,820.00 until compelled to refund (T. p. 148,

par. 6).

The failure of Bonnifield to account and his at-

tempt to retain the various amounts of the trust

funds which he had already converted and used in

his bank for profit (T. p. 226).

The failure and refusal of all the defendants to

account and to pay back and refund to plaintiff the

amount of their conversions amounting to $57,-

865.50 (T. p. 289, Finding No. 5), and lastly the

attempt by Kellum, with the assistance of the de-

fendants, to obtain % of the moneys which, as the

attorney of Dunbar, he knew, in good conscience, to

be the property of Cascaden previously converted by

the defendants.



V

We submit that such acts are not due to mere

hazard but can only be accoimted for as the result

of a willful and deliberate attempt to obtain the

property, real and personal, of the estate of Cas-

caden or as much of it as they could get, without a

care as to who owned it.

The facts in this case are very complex. It will,

no doubt, take quite a little time for this Honorable

Court to examine, pass and adjudicate upon all the

features of the case. The figures are, we must o^vn,

not as clearly set forth as they might have been had

we not been hindered by the defendants' refusal to

show them. Yet, may we be permitted to ask the

Court for a speed}^ determination? We are fully

aware that we have no right whatever to any quicker

consideration than any other litigant but we will

pray the Court to consider that the plaintiff has been

kept from the enjoyment of his own property rights

ever since December 2, 1902, and that unless he can

get relief this coming summer it mil mean another

year of delay and suspense, by reason of the ineffi-

ciency of the transportation facilities in Alaska dur-

ing the winter. If such a prayer in a brief is un-

usual and iDresuming, may it please the Court to

overlook and forgive it on the grounds that it is

meant and int<?nded solely to the end that efficient

justice may be done to the appellant herein.

H. J. Miller,

T. C. West,

F. DE JOURNEL,

Attorneys for Appellant.

West & de Journel,
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If the Court please, my friend would make a good

campaigner, because he claims everything in sight, just

as the politicians do on the night before election.

If we are to go back and re-examine the record in

this case, I am afraid the Court will have to base its

judgment upon different grounds than those expressed

in its opinion, or reverse the legal proposition upon

which it rendered the original judgment. But of

course we are bound by that judgment. We cannot go

back of it and re-consider the questions of fact or of

law which have been determined by it. At the same

time our opponents are bound by that judgment, and

it remains as a legal bar to both sides.



The complaint upon which the original judgment

was rendered asks for one-half of the profits and rents

of these mining claims. They are bound by that com-

plaint. They cannot have one-half of the gross, be-

cause they cannot ask for more than they ask in the

prayer of the complaint.

The judgment of the court below was for one-third

in favor of our opponents. The judgment of this Court

increased the amount to one-half.

The litigation began in the court below in 1904. At

that time there had been merely a prospector's dis-

covery made in 1902 or 1903, I do not remember which

year. I am not attempting to be accurate in this re-

spect. But the real discovery was made by some par-

ties named Hume in 1904, while operating a lay on the

ground. After this litigation was begun, the appellant,

Cascaden, lived in his cabin alongside of the very claim

upon which this gold was extracted. He lived there

pending all the litigation. After the Humes got this

shaft down and had found what looked like pay, along

come some other miners, Riley and his companions,

Donnelly and O'Malley, and ask for a lay. Of course

there was a legal record there which gave notice to the

world that a controversy between Cascaden and the

defendants was pending by this action. But as gold

had been extracted by the Humes and they only had

half of the claim, an arrangement was made by our

people to give Donnelly, Riley and O'Malley a lay for

the other portion of the claim. Donnelly and Riley,



however, not being entirely satisfied with the possible

outcome of this litigation, went to Cascaden in his cabin

alongside the claim and told him what their negotia-

tions with us had been and that they did not want to

take a chance on the outcome of the litigation, and

asked him what he would do in the premises. He

thereupon entered into a contract with them to the ef-

fect that if they mined the ground so that the persons

who might thereafter be determined to be the owners

might get the benefit of such mining, he would give

them a lay if he were successful in the litigation, upon

the same terms and conditions.' So they entered on

the ground and began to work. Things were in this

condition when Cascaden got a judgment against us for

one-third of the profits of the claim in accordance with

the prayer of his complaint, excepting that he was

limited to one-third instead of one-half.

Upon that statement of facts evidence was introduced

showing the reasonable value and cost of working this

ground. Still Cascaden contends that he is entitled to

one-half of the gross. For instance, with the Humes'

lay, they to receive 70 per cent, of the gross, the dififer-

ence between 50 and 70 per cent, would require us to

dig up 20 per cent, and pay it over to Cascaden, al-

though we only received 30 per cent, of the gross. We
would be out almost entirely. With the Donnelly,

Riley and O'Malley lay, they getting 60 per cent, of

1 Tr., 139.



the gross, we would not have to pay out so much. Then

this other party came along after the ground had been

worked so long it paid well and got 80 per cent. So

your Honors will see it would be quite an item against

us to allow Cascaden more than the lay men had paid

in royalty to the parties interested.

Not only that, may it please the Court. There were

not any operations of moment until the fall of 1904.

The first clean-up was in 1905 or thereabouts. But

there was some gold taken out—the figures are in the

brief"—before a judgm.ent was rendered in favor of

Cascaden in the lower court. Immediately after this

judgment was rendered Cascaden went into court and

got the following injunction:

"It is therefore ordered by me, the Judge of said

District Court, District of Alaska, Third Division,

that until further order in the premises, and after

the said plaintiff executes and files a written under-

taking pursuant to the statutes and practices of this

Court to the effect that he will pay to the said de-

fendants such sums, not exceeding the sum of five

thousand dollars, as they may sustain by reason of

this injunction if the Court shall finally decide that

the plaintiff is not entitled thereto, that a suitable

and proper person may be selected by the agree-

ment and stipulation of the plaintiff and defendants

in this action to receive the rents, royalties, gold and

gold-dust and proceeds on said mining claim pend-

ing the further litigation thereof, and to be held

2 30-31.



subject to the order of this Court; and, in the event

of a failure of the plaintifif and defendants in this

action to agree upon the selection of some good and

reliable person to receive the rents and profits, gold

and gold-dust, returns and incomes accruing to the

parties from the said mining claim, that you the

above named George F. Dunbar, Charles Scott, J.

Bennett, F. G. Manley and A. C. Rice, and all your

counsellors, attorneys, solicitors, agents, laymen,

servants and employees, and all others acting in aid

or assistance of you ... do absolutely desist and

refrain from working the placer mining claim here-

inbefore described, and from digging, mining, ex-

tracting, receiving, taking and carrying away the

gold or other mineral mined," ^ etc.

Cascaden filed his five thousand dollar bond, and

of course that made that injunction absolute unless he

acted in the premises.'' There he was, living along-

side of the claim, watching the operations of these

various lay men, with an injunction which stopped

them from working, because, as I said to the Court

before, they had all come in pending the litigation with

knowledge thereof, and were bound by it. They were

then absolutely under the control of the plaintiff, Cas-

caden. Therefore, it does not seem equitable that Cas-

caden should come in here and claim one-half of the

gross proceeds of that ground. Nor do we think the

law goes so far as to take care of anybody but incom-

3 Tr., 277 et seq.
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petents and minors. It is fair to assume that an able-

bodied man in that country is perfectly well able to take

care of himself, and that Cascaden was doing it.

When he obtained a judgment in the lower court,

he had the right to a writ of execution to put him in

possession. No supersedeas bond was given by our side

on the appeal. Cascaden could have enforced his right

to the extent of his one-third and had the judgment en-

forced, in that respect at once.

When the mandate of this Court went down he was

entitled to a writ of execution, giving him one-half of

the property, but instead he allowed the claim to be

worked by these lay men of the defendants.

The order made in this case was not an order of re-

ceivership. It was simply an order giving the parties

the right to select a custodian.'' Mr. Cascaden, living

alongside the property, seeing the operations of these

lay men, agreed upon such custodian. Whom did he

pick out? One of the very lay men who were work-

ing the ground, selected and agreed upon by both sides,

Donnelly was the first custodian. After a little, Don-

nelly had to go away and it became necessary to have

a new custodian. And another lay man upon the

ground was picked out named Alexander. He acted

as custodian for quite a long period of time, until he

too had to go away, and then all parties agreed upon

another man who was in the banking business, namely,

5 Tr., 278.
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Bonnifield. Bonnifield was made the third custodian

of this property.

In the meantime, our people, miner like, had begun

disposing of their property, so that at the time of the

accounting we had been practically succeeded by others

who had bought us out. First Scott had conveyed to

Dunbar, Dunbar had mortgaged to Barnett, and Bar-

nett, prior to Bonnifield being appointed, had trans-

ferred his $30,000 mortgage to Bonnifield.

Our contention is that Cascaden had no lien on these

funds in the hands of the custodian, Bonnifield, for the

payment of his judgment against Dunbar, Scott, Rice

and Manley, in excess of his half interest in such funds.

He cannot deprive people who have with full right so

to do, purchased an interest in the property and mulct

them for something to which he is not entitled and to

which if he were originally entitled he had waived his

right by acquiescence in the working of the ground.

Equity does not go to that extent. Certainly the law

will not.

Going back again to the accounting, Manley and

Rice purchased one-third of the interest of our people.

No fraud was pleaded as against Manley or Rice.

This Court never charged either wtih fraud. They

had a perfect right, inasmuch as but one-half of the

property was involved in the litigation, to buy so long

as they did not exceed in their purchase that one-half

interest. Certainly if a man buys a piece of property

against which certain claims are being made, as to an
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interest therein, if he does not, when he buys, exceed

the interest that is clearly clean, there is no responsibil-

ity upon his part, and he is not tainted with any fraud

because he buys with knowledge of such claims.

Now as to the Judge Reid matter, I do not under-

stand how complaint can be made at this time. When

the mandate went down Cascaden made a motion to en-

force the mandate. Testimony was taken and Judge

Reid made certain findings. Then Cascaden finds fault

with these findings. In the meantime, while the mat-

ter was pending before Judge Reid, he resigned as

judge of the court. When Judge Lyons assumed juris-

diction, our opponent made the same motion and at-

tack with reference to the findings and conclusions on

the accounting, and Judge Lyons reheard the testimony.

All the testimony taken before Judge Reid was re-repre-

sented. A full accounting was had before him up to

that time. The testimony of the lay men who worked

upon the ground was taken, and the amount of gold that

was taken out was shown to the court, and the lays, per-

centages and royalties were all explained fully and

fairly.

Another one of their claims is with reference to the

price paid for gold-dust. They are seeking to charge

for the gold-dust received at the latter end of the ac-

counting at the rate that was received at the earlier end

of it. In that northern country, when gold was taken

out in an unsettled district it required heavy transporta-

tion charges. The ways of getting gold out were



limited and the charges great. The banks, of course,

made the best bargain they could. As your Honors

probably know from other litigation arising in the

Klondike, gold was very low. It was down to $12.

The rate has been going gradually up, and they pay

$17 or $18 now for the same class of gold for which

they originally paid $12 and $14.

Here is the inequity of this thing. Our opponent

wants to charge our people $17.10 an ounce for the

gold received before the accounting in 1909 and which

was taken out in 1905, four years before when the rate

was entirely different and as to which all the facts are

before the Court here.

Now as to Mr. Bonnifield. Bonnifield was the presi-

dent of the bank. He received no compensation, but it

was provided that his bank was to profit by this gold-

dust going through the bank. In other words, that it

increased bank deposits. He was the custodian. He
was not, to my mind, a trustee other than to see that the

money that came in there in that way was paid out

under order of the Court. Further than that his rights

were the same as anybody else. His duties and obliga-

tions to the bank as an officer thereof were just as im-

perative as his duties and obligations as a custodian

here, and all parties understood that when they nomi-

nated him as the custodian. If he had purchased for

the bank and acting for the bank, taken over this Bar-

nett mortgage, or other securities covering our interest,

it seems to me that it is a pretty harsh criticism to say



lO

that he was trying thereby to defraud Cascaden of the

money and gold-dust and trying to swindle him when

the only interest that Cascaden had was known to be a

half interest only.
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Bill of Complaint.

Lester W. David, an inhabitant of the State of

Washington and residing in Seattle, King County,

Washington, brings this, his Bill of Complaint,

against A. D. McEae, an alien and a subject of the

King of England, an inhabitant of and residing at

the city of Winnipeg, Province of Manitoba,

Dominion of Canada, Peter Jansen, a citizen of the

State of Nebraska and an inhabitant thereof, resid-

ing in the town of Jansen in the State of Nebraska,

Edward F. Swift, a citizen and inhabitant of the

State of Illinois, residing in the city of Chicago in

said State, and A, D. Davidson, a citizen of the

United States and residing in the city of Toronto,

Province of Ontario, Dominion of Canada, and

thereupon your orator complains and says:

I.

That the complainant, Lester W. David is now,

and at all times hereinafter mentioned was, a citizen

and inhabitant of the State of Washingi;on, resid-

ing at Seattle, King County, Washington; that A. D.

McRea is now, and at all times hereinafter men-

tioned was, an alien and a subject of the King of

Englancl, and an inhabitant of and residing in the

city of Winnipeg, Province of Manitoba, Dominion

of Canada ; that Peter Jansen is now, and at all times

hereinafter mentioned was, a citizen and inhabitant

of the State of Nebraska, residing at the town of
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Jansen, in said State; that Edward F. Swift is now,

and at all times hereinafter mentioned was, a citizen

and inhabitant of the State of Illinois, residing in

the city of Chicago in said State; that A. D. David-

son is now, and at all times hereinafter mentioned

was, a citizen of the United States and an inliabitant

of the city of Toronto, Province of Ontario, Domin-

ion of Canada, and residing in said city of Toronto.

II.

That on the 1st day of February, A. D. 1908, the

complainant and defendants entered into a certain

written agreement or contract, in words and figures

following, to wit

:

"This memorandum of sale made this first day of

February, 1908, by and between Lester W. David of

the Town of Blaine, State of Washington, herein-

after known as the first party, Edward F. Swift of

the City of Chicago, State of Illinois, Andrew D.

Davidson of the City of Toronto, Province of On-

tario, Dominion of Canada, Alexander D. McRae of

the City of Winnipeg, Province of Manitoba, Domin-

ion of Canada and Peter Jansen of the Town of Jan-

sen, State of Nebraska, hereinafter known as the

second party

;

i 11 r

WITNESS : That in consideration of one cloiiar

paid in hand that party of the first part has this day

sold to second party three thousand one l^-n^red and

eighty-five (3185) shares of the present capital stocK
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of the Fraser Saw Mills, Ltd., Corporation, at the
price of ($75.00) seventy-five dollars per share, pay-
ments of same to be made in the following manner-
March 15, 1908 $25,000
April 1st, 1908 25,000
April 15th, 1908 IS^TS
May 15th, 1908

* ' '

' 25,000
June 15th, 1908 12 500
Nov. 1st, 1908 ;;;;;;; 25,000
Dec. 1st, 1908 25,000
Jany. 1st, 1909 25,000
Feby. 1st, 1909 2,5^000

March Ist, 1909 25 000
April 1st, 1909 12'^500

$238,875
These payments to draw interest at rate of 61/0%

from date.

First party is to deposit with the Bank of Montreal
at New Westminster, B. C, or any chartered bank of

Canada, or any National Bank of iSeattle or San
Francisco, this total number of three thousand one
hundred and eighty-five (3185) shares of stock, prop-
erly endorsed, on or before March 10th, 1908, with
said bank and said bank to hold stock and upon
payment to said bank by second party of payments
above referred to, said Bank is to surrender and de-

liver to second party one share of said stock of the

par value of $100 upon the payment of each $75 to

it by second party.

IN WITNESiS WHEREOF parties hereto have
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hereunto set thoir hands and seal the day and year

above written.

LESTER W. DAVID.
A. L. McRAE.
PETER JANiSEN.

EDWARD F. SWIFT.
A. D. DAVIDSON.

III.

That thereafter and in pursuance of the provisions

and terms of said contract, the complainant depos-

ited with the National Bank of Commerce of iSeattle,

a National banking association organized under the

laws of the United iStates, with its banking-house

situated in the city of Seattle, King County, Wash-

ington, three thousand one hundred eighty-five

shares of the capital stock of Eraser River Saw Mills,

Limited, a corporation organized under the laws of

the Province of British Columbia, said shares of

stock being of the par value of $100i per share. That

said shares of stock w^ere deposited in escrow with

said National Bank of Commerce of iSeattle to be

held by said Bank as security for the payment of

the said sum of $238,875 mentioned in said contract

and to be delivered from time to time to the defend-

ants as the various payments mentioned in said con-

tract were made by the defendants, in accordance

with the terms and provisions of said contract.

rv.

That the defendants made the pajTuent of $25,000

provided in said contract to be paid on the 15th of

March, 1908, and the payment of $25,000 to be made

on Aj)ril 1st, 1906, and the payment of $13,875 to
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be made on April 15tli, 1908, and the payment of

$25,000 to be made on May 15tli, 1908, and the pay-

ment of $12,500 to be made on June 15th, 1908; but

that said defendants have not paid any portion of

the remaining sums provided in said contract to be

made on the dates that the same were to be made,

or at all, and that the whole sum of $137,500, with in-

terest thereon at the rate of 6^% per annum from

the 1st day of February, 1908, is now due and un-

paid.

V.

That at the time said several payments above men-

tioned were made by the defendants the said Na-

tional Bank of Commerce of Seattle duly turned over

to the defendants the number of shares of stock so

deposited in escrow with said Bank to the said de-

fendants, and that the said bank holds in escrow as

security for the payment of the said sum of $137,500

and interest thereon, eighteen hundred and thirty-

four shares of the capital stock of said Eraser River

Sawmills, Limited. That the said shares of stock

are represented by the following certificates of stock,

all issued by Eraser River Sawmills, Limited, and all

endorsed in blank by the holders thereof, to wit

:

'Certificate No. 15, dated December 24, 1904, for 80

shares, issued to Lester W. David and endorsed

in blank by him.

Certificate No. 86, dated September 29, 1906, for 50

shares, issued to Henry J. Crocker and by him

endorsed in blank.

Certificate No. 100, dated April 4, 1905, for 410

shares, issued to Henry J. Crocker and by him

endorsed in blank.
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Certificate No. 102, dated April 14, 1905, for 310

shares, issued to Mary Ives Crocker and by her

endorsed in blank.

Certificate No. 118, dated July 30, 1907, for 32 shares,

issued to Lester W. David and by him endorsed

in blank.

Certificate No. 121, dated August 1, 1907, for 75

shares, issued to Lester W. David and by him

endorsed in blank.

Certificate No. 145, dated August 21, for 660 shares

and issued to Lester W. David and by him en-

dorsed in blank.

Certificate No. 165, dated August 21, 1907, for 100

shares, issued to Lester W. David and by him

endorsed in blank.

Certificate No. 166, dated August 21, 1907, for 12

shares, issued to Lester W. David and by him

endorsed in blank.

Certificate No. 180, dated September 24, 1907, for 20

shares, issued to Lester W. David and by him

endorsed in blank.

Certificate No. 206, dated October 26, 1907, for 85

shares, issued to Lester W. David and by him

endorsed in blank.

VI.

That by reason of the failure of the defendants to

make the said several payments agreed by them to

be made to the complainant, as set forth in the fore-

going contract, the said defendants defaulted.

VII.

That the complainant has no adequate remedy at

law for the enforcement of his rights, and to the end
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that your orator may obtain the relief to which he

is entitled in the premises, he now praj^s the Court

to grant him due process by subpoena directed to the

said A. D. McRae, Peter Jansen, Edward F. Swift

and A. D. Da^ddson, the defendants hereinbefore

named, requiring and commanding each of them to

appear herein and answer, but not under oath, the

same being expressly waived, the several allegations

in this your orator's bill of complaint.

VIII.

Your orator further prays that a judgment be en-

tered in favor of the complainant and against the

defendants, and each of them, for the sum of $137,-

500, with interest thereon at the rate of 6%% per

annum from the first day of February, A. D. 1908.

And that said sum be decreed and established as a

valid, first and paramount lien upon said shares of

stock described in the complaint, and that a decree be

entered foreclosing said lien and directing the sale

of the said shares of stock described in the complaint,

and directing that the same be sold as provided by

law and the practice of this Court, and that the pro-

ceeds therefrom be applied toward the satisfaction

of complainant's judgment, or so much thereof as

the proceeds of said sale will satisfy of the same;

and for a deficiency judgment against the defend-

ants, and each of them, for any balance remaining

unpaid after the application of the proceeds of the

sale of said shares of stock upon the amount found

due and owing to the complainant by the defendants,

and that an execution issue therefor against the prop-

erty of the defendants, and that the defendants, and
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each of them, be barred and foreclosed from all right,

title, claim and interest in the said shares of stock

and each and every part thereof.

And your orator further prays for such other and

further relief as may be just and equitable.

KERR & McCORD,
Attorneys for Complainant.

State of Washington,

'County of King,—ss.

E. S. McCord, being first duly sworn, deposes and

says: That he is one of the attorneys for the com-

plainant above named ; that he has read the foregoing

bill of complaint, knows the contents thereof, and

believes the same to be true; that the complainant

is absent from the State of Washington and that

affiant makes this verification as his agent and at-

torney.

E. S. McCORD.

Subscribed and sworn to before me this 19th day

of May, A. D. 1909.

[Seal] H. M. RAMEY,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Bill of Complaint. Filed U. S. Cir-

cuit Court, Western District of Washington. Sep.

2, 1909. A. Reeves Ayres, Clerk. W. D. Covington,

Deputy.
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[Joint Demurrer of A. D. McRae et al.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Divi-

sion.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.

JOINT DEMURRER OF A. D. McRAE, PETER
JANSEN, EDWARD F. SWIFT AND A. D.

DAVIDSON, DEFENDANTS, TO THE
BILL OF COMPLAINT OF LESTER W.
DAVID, COMPLAINANT.

These defendants by protestation not confessing

or acknowledging all or any of the matters or things

in the said bill of complaint contained to be true in

such manner or form as the same are therein set

forth and alleged, demur to the said bill and for

causes of demurrer say:

I.

That it appears by the complainant's own showing

by the said bill that he is not entitled to the relief

prayed by said complaint against these defendants,

or any part of such relief.

II.

That said bill of complaint of the complainant is

wholly without equity.
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Wherefore, and for divers other good causes of

demurrer appearing in said bill, these defendants de-

mur thereto, and they pray the judgment of this

Honorable Court whether they shall be compelled to

make further or anj answer to said bill, and they

humbly pray to be hence dismissed, with their rea-

sonable costs in their behalf sustained.

CHARLES F. MUNDAY,
Solicitor for said Defendants.

United States of America,

Western District of Washington,—ss.

Chas. P. Munday makes solemn oath and says:

That he is the solicitor for the defendants in the

above-entitled action, and makes this verification on

behalf of said defendants, for the reason that none

of said defendants are now within the District of

Washington, or within the jurisdiction of this court

;

that the foregoing demurrer is not interposed for

delay.

CHAS. F. MUNDAY.

Subscribed and sworn to before me this 3d day of

July, 1909.

J. H. TEMPLETON,
Notary Public.

I hereby certify that in my opinion the foregoing

demurrer is well founded in point of law.

CHAELES' F. MUNDAY,
Solicitor for said Defendants.

Service of copy achnitted this 8th day of July, 1909.

KERR & McCORD,
Attorneys for Plff.
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[Endorsed] : Joint Demurrer to Bill of Com-
plaint. Filed U. S. Circuit Court, Western District

of Washington. Sep. 8, 1909. A. Reeves Ayres,

Clerk. W. D. Covington, Deputy.

[Order Overruling Demurrer.]

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division,

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al.,

Defendants.

This cause coming on to he heard this 27th day

of September, A. D. 1909, Kerr & McCord appear-

ing for the complainant and Charles F. Munday ap-

pearing for the defendants, upon the demurrer of

the defendants to the complainant's bill of com-

plaint, and after argument of coimsel and due con-

sideration by the Court, the Court finds that the said

demurrer should be overruled.

Wherefore, it is by the Court ordered, adjudged

and decreed that the demurrer of the defendants be

and the same is hereby overruled, to which ruling de-

fendants except and the exception allowed.

C. H. HANFORD,
Judge.
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[Endorsed] : Order. Filed U. S. Circuit Court,

Western District of Washington. Sep. 27, 1909.

A. Reeves Ayres, Clerk. W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.

Answer.

THE JOINT AND SEVERAL ANSWERS OF A.

D. McRAE, PETER JANSEN, EDWARD F.

SWIFT AND A. D. DAVIDSON, DEFEND-
ANTS, TO THE BILL OF COMPLAINT OF
LESTER W. DAVID, COMPLAINANT.

These defendants respectively now and at all times

hereafter saving to themselves all and all manner

of benefit or advantage of exceptions or otherwise

that can or may be had or taken to the many errors,

uncertainties and imperfections in the said bill

contained, for answer thereto or to so much thereof

as these defendants are advised it is material and

necessary for them to make answer to, severally an-

swering say:

I.

These defendants admit the citizenship and resi-
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dence of the complainant, as alleged in paragraph

one of the bill, and admit the residence and citizen-

ship of the defendants as therein alleged, except that

the defendant, A. D. McEae is a citizen of the

United States, and a resident of the State of Illinois,

instead of being an alien and subject of the King of

England, and resident of Canada, as alleged in the

biU.

II.

These defendants admit that on the first day of

February, A. D. 1908, complainant and defendants

entered into a certain written agreement or contract

in words and figures substantiall}^ as the same is set

out in the second paragraph of the bill of complaint.

III.

These defendants admit that thereafter, and in

performance of the terms and provisions of said con-

tract, the complainant deposited the 3185 shares of

the capital stock of Fraser River Sa\\TXiills, Lim-

ited, with the National Bank of Commerce of Seat-

tle, which were to be delivered from time to time to

the defendants as the various payments mentioned-

in said contract were made by the defendants in

accordance with the terms and provisions of said

contract, but these defendants deny that said shares

of stock, or any of them, were to be held by said

bank as security for the pajTiient of said sum of

$238,875.00 mentioned in said contract, or as secur-

ity for any part thereof.

IV.

These defendants admit that they made payments

as provided in said contract of the sums and upon
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the dates as alleged in the fourth paragraph of the

bill of complaint, and these defendants admit that

they have not made to th'e National Bank of Com-

merce any of the payments provided by said con-

tract to be made subsequent to June 15, 1908, but

they deny that the whole or any part of the remain-

ing sum of $327,500.00, with interest as alleged, or

at all, is now due or unpaid to the defendants, or

to the National Bank of Commerce for the defend-

ants.

V.

These defendants admit that at the time said sev-

eral pajTuents were made by them to the National

Bank of Commerce, the said bank duly turned over

to them the number of shares of stock provided by

said contract to be turned over, as said payments

Wfi'^e made, and they admit that said bank holds in

escrow of said stock 1834 shares, but they deny that

said stock is so held in escrow as security for the

payment of said sum of $327,500'.00', with interest

thereon, or any part thereof. These defendants

have no personal knowledge as to the number or

date of the several certificates of stock so held by

said National Bank of Commerce, or as to the num-

ber of shares represented by each of said several

certificates, but for the purpose of the suit they ad-

mit that the stock now so held by the National Bank
of Commerce in escrow is represented by the certi-

ficates described in the fifth paragraph of the bill

of complaint.

VI.

These defendants deny that by reason of their



16 A. D. McRae et al,

failure to make the several payments provided by

said contract to be made subsequent to June 15, 1908,

as set forth in said contract, that they have defaulted,

and allege that the truth with reference thereto is as

hereinafter set forth.

VII.

These defendants deny that the complainant has

no adequate remedy at law for the enforcement of

his rights, but allege that in truth and in fact the

said complainant has a plain, speedy and adequate

remedy at law for the enforcement of his rights aris-

ing under or growing out of the contract set out in

the bill of complaint and the matters and things al-

leged therein.

And these defendants further answering say:

I.

That on, to wit, July 15, 1907, the said complaip.-

ant entered into a certain contract in writing vv^ith

these defendants, whereby the complainant sold to

these defendants 6,700 shares of the capital stock of

said Eraser River Sawmills, Limited, at the agreed

price of $75.00 per share, to be paid for on instal-

ments ; that as a part consideration for said sale said

complainant in and by the said written agreement

of sale guaranteed to these defendants that the quan-

tity of timber on the several different tracts of land

referred to in said written agreement of July 15,

1907, as shown by a statement, which was attached

to and made a part of said written agreement, was

true and accurate, and that said several tracts of

land contained the quantity of timber as shown by

said statement, which guaranty and agreement was
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expressly made by the terms of said written agree-

ment one of the conditions of said sale and pur-

chase, and it was further agreed and set out in said

written agreement that in the event these defend-

ants failed to find the quantity of timber on said

several tracts of land represented by said statement,

that the said complainant should repay to these de-

fendants an amount in proportion that the amount

of shortage in such timber bore to the value of the

total number of feet of timber estimated to be on

said several tracts of land, as shown by said state-

ment attached to said contract of July 15, 1907.

And these defendants further show unto your

Honors that in truth and in fact the timber land de-

scribed and referred to in said agreement of July

15, 1907, and in the statement attached thereto, did

not contain at that time nor at the time when this

suit was commenced, and does not now contain the

quantity of timber in the aggregate or on the said

several tracts as guaranteed by said complainant,

and these defendants found, and it was ascertained

by them that the quantity of timber on said land

failed to reach the quantity represented in the state-

ment attached to said agreement of July 15, 1907,

and guaranteed by the complainant, but these de-

fendants ascertained and found that as a matter of

fact said timber lands contained a much less quan-

tity of timber than was so represented and guar-

anteed by the complainant, and that the quantity

of timber upon said various tracts was and is of the

actual value of $244,291.79 less than was so repre-

sented and guaranteed by the complainant, and that
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the just proportion the amount of shortage bore

and bears to the total number of feet of timber esti-

mated and guaranteed by the complainant to be on

said tracts of land as shown by said agreement and

the statement attached thereto was and is $244,491.79,

whereby the said complainant became and eyer

since has remained and is now obligated under the

terms of said agreement of July 15, 1907, to repay

to these defendants the said sum of $244,291.79,

which amount is in excess of any and all sums yet

remaining unpaid to the complainant by these de-

fendants under the terms of the said agreement of

July 15, 1907, and in excess of any and all sums yet

remaining unpaid under the agreement set out in the

bill of complaint herein by reason of which facts

these defendants do not owe any sum whateyer to

the complainant, either under the agreement, dated

July 15, 1907, nor under the agreement dated Febru-

ary 1st, 1908, aboye referred to, but, on the contrary,

the said complainant is indebted to and owes these

defendants an amount largely in excess of any and

all sums remaining unpaid to the complainant under

both of said agreements.

And these defendants further answering say that

on, to wit, September 23, 1908, the said complain-

ant, Lester W. Dayid, commenced an action at law

against these defendants, which action is now pend-

ing on the law side of this court, and is numbered

1721 on the docket of this court, wherein by his com-

plaint he seeks to recoyer from these defendants an

alleged balance of $77,500.00, and interest, which

he claims to be due and unpaid to him under said
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agreement, dated July 15, 1907; that in said action

at law numbered 1721, these defendants have pre-

pared and filed their answer denying the said indebt-

edness and setting up by way of set off and by way
of counterclaim their claim against the complainant

for the S'um of $241,291.79 arising on the facts here-

inabove pleaded ; that said action at law is now pend-

ing; that subsequently and about the month of

August, 1909, these defendants commenced an action

at law in the Supreme Court of British Columbia,

sitting at Vancouver, in the Province of British

Columbia against the complainant, Lester W. David,

to recover from him the amount claimed to be doie

to them from him by reason of the claimed shortage

in the quantity of timber as above set out, said ac-

tion at law being upon the same cause of action set

out in the set off and counterclaim pleaded by these

defendants in the said action at law pending in this

court; that due and personal service of process was

had upon said complainant in said action so pend-

ing in the Supreme Court of British Columbia, and

these defendants are advised and believe that the

said complainant will in said action plead as a

counterclaim and will seek to recover the amount

which he claims to be due to him from the defend-

ants under said agreements of July 15, 1907, and

February 1st, 1908; that in w^hichever of said sev-

eral actions a trial is first had, and a judgment first

rendered, all of the matters and accounts in issue be-

tw^een the parties to this suit will be heard, deter-

mined and adjudicated, and if by the judgment in

said law action jDcnding in this court, or by the
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judgment in the law action pending in the Supreme

Court of British Columbia, it shall be determined

and adjudged that these defendants are indebted to

the said complainant, Lester W. David in any sum

or amount whatever, they are willing and stand

read}^ and are able to at once pay to the said com-

plainant, Lester W. David, whatever siun or amount

may be so found and determined and adjudged to

be due and owing from them to him, on either or

both of said agreements dated respectively July 15,

1907, and February 1st, 1908.

These defendants therefore submit to the judg-

ment of this Honorable Court, and humbly insist

that this suit is altogether unnecessary and vexa-

tious, and that even if the complainant had been en-

titled to such relief as prayed by his said bill, the

said relief might have been obtained by proceedings

at law, and can be obtained in either one of the said

actions at law hereinabove referred to and now pend-

ing, but these defendants say that a large sum of

money has been for a long time and now is justly

due and owing to them from the complainant over

and above and in excess of all sums unpaid from

them to the complainant, and these defendants claim

the same benefit from this their answer as if they

had pleaded the matters herein stated, or any of

them, or as if they had demurred to the said bill.

Aind these defendants deny all and all manner of

unlawful combination and confederacy wherewith

they are by the said bill charged without this, that

there any other matter, cause or thing in the said

complainant's said bill of complaint contained ma-
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terial or necessary for these defendants to make an-

swer unto and not herein or hereby well and suffi-

cientl}^ ansAvered, confessed, traversed and avoided

or denied is true to the knowledge or belief of these

defendants; all which matters and things these de-

fendants are ready and willing to aver, maintain and

prove as this Honorable Court shall direct, and

humbly pray to be hence dismissed with their rea-

sonable costs and charges in this behalf most wrong-

fully sustained.

A. D. McEAE.
PETEE JANSEN.
EDWAED F. SWIFT.
A. D. DAVIDSON.
CHAS. F. MUNDAY,

Their Solicitor.

United States of America,

District of Washington,—ss.

Chas. F. Munday makes oath and says: I am the

solicitor for the above-named defendants, and make

this verification on their behalf, none of said defend-

ants being then within this jurisdiction. I know

the contents of the foregoing answer and believe the

same to be true.

CHAS. F. MUNDAY.

Subscribed and sworn to before me, this 4th day

of October, A. D. 1909.

[Seal] CLIFFOED J. ANDEUSS,
Notary Public in and for the State of Washington,

Eesiding at Seattle.
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Service by copy admitted this 4tli day of October,

1909.

KERR & McCORD,
Attorneys for Plff.

[Endorsed] : Answer. Filed U. S. Circuit Court,

Western District of Washington. Oct. 6, 1909. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy.

[Replication.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

EDWARD F. SWIFT, A. D. McRAE, PETER
JANSEN, and A. D. DAVIDSON,

Defendants.

REPLICATION OF COMPLAINANT IN THE
ABOVE CAUSE TO THE ANSWER OF
DEFENDANTS.

This repliant, saving and reserving all advantage

of exception to the manifold insufficiencies of said

ansAver, for replication thereto saith that he will

aver and prove his said bill to be true and sufficient,

and that the said answer is untrue and insufficient.

Wherefore he prays relief as in said bill set forth.

KERR & McCORD,
Attorneys for Complainant.
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State of Washington,

County of King,—ss.

E. S. McCord, being first duly sworn, deposes

and says : That he is a member of tlie firm of Kerr

& McCord, attorneys for the complainant in the

above-entitled cause; that the complainant above

named is absent from the State of Washington ; that

affiant makes this verification for and on behalf of

the complainant because of his absence from the

State of Washington ; that he has read the foregoing

Replication, knows the contents thei€of, and be-,

lieves the same to be true.

E. S. McCORD.

Subscribed and sworn to before me this the 23d

day of October, A. D. 1909.

[Seal] W. D. MACKAY,
Notary Public in and for the State of Washington,

Residing at Seattle.

Copy of within Replication received and due ser-

vice of same acknowledged this 23d day of October,

1909,

CHAS. F. MUNDAY,
Attorney for Defendants.

[Endorsed] : Replication. Filed U. S . Circuit

Court, Western District of Washington. Oct. 23,

1909. A. Reeves Ayres, Clerk. W. D. Covington,

Deputy.
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[Order Permitting Withdrawal of Certain Matter

from Answer.]

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al.,

Defendants.

Now, on this 3d day of January, 1910, on the re-

quest of the defendants, made in open court through

their solicitor, it is ordered that leave be, and the

same hereby is, granted unto the said defendants

to withdraw, without prejudice, from their answer

filed herein all of the affirmative answer therein

pleaded from and including line 25 on page 3 of

their said answer down to and including line 14 on

page 7 of their said answer.

Done in open court this 3d day of January, 1910.

C. H. HANFORD,
Judge.

[Endorsed] : Order. Filed U. S. Circuit Court,

Western District of Washington. Jan. 3, 1910. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy.
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[Order Referring Cause to Master in Chancery.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

IN EQUITY—No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.

Upon the motion of the solicitors for the complain-

ant, it is ordered that the above-entitled cause be and

the same is hereby referred to the Honorable Roger

S. Greene, Master in Chancery, to take testimony in

the above-entitled cause and to report the same to

this court in accordance with the rule of practice in

equity causes.

Dated January 6, 1910.

GEORGE DONWORTH,
Judge.

[Endorsed] : Order of Reference. Filed U. S.

Circuit Court, Western District of Washington.

Jan. 6, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy.
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[Order Extending Time to Introduce Testimony,

etc.]

In the United States Circuit Court for the Western

District of Washington, Northern Division.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al.,

Defendants.

Now on motion of the solicitor for the defendants,

and sufficient cause being shown, it is ordered that

the time within which the defendants may introduce

their testimony in this cause, be, and the same hereby

is, extended until February 21, 1910.

And it is further ordered that the trial of said

cause now set for Februar}^ 8th, 1910, be, and the

same hereby is continued until the 8th day of March,

1910.

Done in open court this January 24th, 1910.

C. H. HANFORD,
Judge.

[Endorsed] : Order. Filed U. S. Circuit Court,

Western District of Washington. Jan. 24, 1910.

A. Reeves Ayres, Clerk. W. D. Covington, Deputy.
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[Stipulation Extending Time to Introduce Evidence,

etc.]

In the United States Circuit Court for the Western

District of Washington, Northern Division.

No. 1794.

LESTER W. DAVID,

vs.

A. D. McRAE et al.,

Complainant,

Defendants.

It is stipulated and agreed by and between the par-

ties hereto that the time within which the defendants

shall introduce their evidence in this cause may be

extended by order of the Court until February 21,

1910, and that the trial of this cause now set for Feb-

ruary 8, 1910, may be continued to such day after

February 21st, 1910, as may be fixed by the Court.

Dated January 21st, 1910.

KERR & McCORD,
Attorneys for Plaintiff.

CHAS. F. MUNDAY,
Attorney for Defendants.

[Endorsed] : Stipulation. Filed U. S. Circuit

Court, Western District of Washington. Jan. 24,

1910. A. Reeves Ayres, Clerk. W. D. Covington,

Deputy.
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In the Circuit Court of the United States for the

Western District of Washington, Noi'thern Di-

vision.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al..

Defendants.

Stipulation [Re Deposition of C. F. Stephenson].

It is hereby stipulated by and between the parties

hereto, through their respective solicitors, that the

deposition of C. F. Stephenson on behalf of the de-

fendants may be taken before Louis C. Ehle, a notary

public for the State of Illinois, at his office in the

American Trust Building, Chicago, Illinois; that

said deposition shall be taken upon the interroga-

tories hereunto annexed ; that said deposition shall be

taken at such time between now and the 15th day of

February, 1910, as shall be fixed by said notary pub-

lic; that the parties hereto waive the giving of any

notice, or the making or filing of any afifidaA^it re-

quired under the rules of court or the statutes of the

United States.

It is further stipulated and agreed that it shall not

be necessary to take out a connnission from this

Court, but that this stipulation shall operate as full

authoritj^ to said notary public to take and certify

said deposition with like effect as if taken and certi-

fied under a commission dulj^ issued under the seal
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of the court. Plaintiff reserves all objections to

competency, relevancy and materiality.

Dated this February 3d, 1910.

KERR & McCORD,
Solicitors for Plaintiff,

CHAS. F. MUNDAY,
Solicitor for Defendants.

In the Circuit Court of the United States, for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al..

Defendants.

Interrogatories to be Propounded to C. F. Stephen-

son, a Witness on Behalf of the Defendants.

Interrogatory No. 1: State your name, age, resi-

dence and occupation.

Interrogator}^ No. 2 : Were you present on Febru-

ary 1st, 1908, when the contract dated February 1st,

1908, and set out in the complaint in this action, was

signed?

Interrogatory No. 3 : If you state you were present

at the time and on the occasion referred to, state in

what capacity you were acting.

Interrogatory No. 4 : State who were present at the

conference immediately preceding, at the time of,

and after the signing of said contract.
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Interrogatory No. 5: In the testimony of Lester

W. David, complainant in this cause, given before

the Master in Chancery at Seattle, Washington, on

January 14, 1910, the questions in this interrogatory

set out were propounded to him, and he gave the an-

swers as set out in this interrogatory to wit

:

"Q. Now, referring to the 1st of February, 1908,

Mr. David, and to the conversation which you had

with the defendants in Chicago : I will ask you to

state what, if anything, was said as to the purpose for

which this stock was to be deposited in the National

Bank of Commerce of Seattle.

A. At the time, I stated before, the same parties

had purchased stock in the same company from me,

and were in default on their pa}Tnents exceeding one

hundred thousand dollars, and they agreed to take

the balance of the stock in the corporation, which is

the stock referred to in this agreement, from me at

the same price, and—
Q. At what price ?

A. Seventy-five dollars per share of one hundred

dollars each. And were to give me notes for it with

the stock as collateral—security to the notes, and

after negotiating with them for some time they did

give me notes for one hundred thousand dollars, to

which the stock was attached as collateral for the

amount in which they were in default on the other

contract, but refused to give me notes for these

amounts in this contract, and their attorney drew up

this contract

—

Q. Did they give any reason for refusing to give

vou notes? A. Yes.
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Q, Go ahead and state.

A. They refused to give me notes. Mr. McRae

stated that Mr. Swift refused to give notes because

he did not want his notes peddled around. I was

arranging to dispose of the notes when I agreed to

accept these payments for the stock, and Mr. McRae

stated that this contract would be just as good as a

note for me, as it drew interest and would be just

as good collateral as the notes would be with the stock

as security.

Q. And what was said as to how the stock de-

posited in the bank and to be deposited should be

held—for what purpose?

A. The stock was to be deposited in the bank, a

bank selected by me, to be security for the payments,

which at the time was intended so that I could raise

money on the payments due me. That was the con-

versation and intention of the contract when it was

made.

Q. That was the conversation, was it ?

A. Yes, sir.

Q. That is what they said ? A. Yes, sir.

Q. Now, I will call your attention to the words

'and said bank to hold said stock.' Were those

words discussed at the time this contract was exe-

cuted? A. Yes, sir.

Q. Did you call their attention to the words 'to

hold'—the bank 'to hold said stock"?

A. I did.

Q. Was anything said about that ?

A. Yes, sir.

Q. What was said in regard to how the bank
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should hold it?

A. The bank was to hold it as collateral for the

payments.

Q. For what payments?

A. Payments due me from them.

Q. And as specified in the contract %

A. And as specified in the contract, just the same

as though they were given as security for their notes ?

Q. I asked you to state what they told you as to

what their interpretation of it was when it was

signed.

A. You mean when it was signed and when we

were all there together ?

Q. Yes, sir, and after the contract was signed up

what was said about it ?

A. Well, they told me that that contract was just

the same as if I had taken notes from them with the

stock as collateral ; that I ought to be able to get the

money on it just the same as though I had taken

notes with the stock as collateral to the notes, the

same as the hundred thousand dollars, or the two

fifty thousand dollar notes.

Q. And that was after the contract had actually

been signed? A. Yes, sir.

Q'. As well as before? A. Yes, sir."

State whether or not the conversation which oc-

curred on that occasion was as detailed and testified

to by said Lester W. David.

Interrogatory No. 6: State whether at that time

and occasion there was any agreement or understand-

ing had or entered into between the defendants in

this cause and the complainant touching the stock
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referred to in said written agreement of February

1st, 1908, other than the understanding and agree-

ment embodied in the written contract?

Interrogatory No. 7 : If there was any such agree-

ment, verbal or otherwise, in addition to or supple-

mentary to the written agreement, dated February

1st, 1908, and which is set out in the complaint in this

action, state what the same was.

Interrogatory No. 8: State fully all the conversa-

tions had between any of the defendants and the com-

plainant, David, in your presence, at the time of, or

subsequent to the signing and delivery of the written

agreement dated February 1st, 1908.

Interrogatory No. 9 : How long did the parties, who

were present at the meeting on Februan^ 1st, 1908,

remain together after the signing and delivery of

said contract ?

Interrogatory No. 10: Said Lester W. David hav-

ing been recalled as a witness before the Master in

Chancery at Seattle, Washington, on a date subse-

quent to January 14, 1910, was interrogated and tes-

tified as follows:

"Q. Now, at the time you deposited the stock in

controversy here, and that referred to in the com-

plaint, with Mr. Stacy, the cashier of the National

Bank of Commerce, I would like you to state what

you said to him as to the conditions of the deposit

and on what terms and conditions the stock was, in

fact, deposited.

A. I told Mr. Stacy that the stock was to be held

by the Bank to carry out an agreement, a copy of

which I gave him, which was made by the defendants
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in this action, and that the stock was deposited there

so it could be deliA^ered to them as they made the

payments, and also as security that the pajTuents

would be made, and that I might want to borrow

some money on the agreement; that he had the sig-

natures of the gentlemen referred to and also the

stock as security, and the stock was to be held by the

Bank until paid for."

State whether at the conference on February 1st,

1908, referred to in the preceding interrogatory, or

at any other time, the said Lester W. David, was by

any of the defendants in this cause to your knowl-

edge, directed or authorized or empowered in any

waj^ to make the statements to the Cashier of the

National Bank of Commerce of Seattle, which he

testified he miade?

Interrogatory No. 11 : State what, if any, instruc-

tions were authorized by any of the defendants in

this cause to 3"our knowledge to be given to the Na-

tional Bank of Commerce concerning the terms and

conditions upon and imder which said stock was to

be held other than the terms and conditions embraced

in the written agreement dated February 1st, 1908,

above referred to.

Interrogatory No. 12: Do you know, or can you

set forth any other matter or thing, which may be of

advantage or benefit to the parties at issue in this

cause, or either of them, or that may be material to

the subject of this, your examination, or to the mat-

ter in question in this cause?
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[Answers and Deposition of C. F. Stephenson.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Divi-

sion.

No. 1794.

LESTER W. DAVID,

vs.

A. D. McRAE et al.,

Complainant,

Defendants.

Answers and deposition of C. F. Stephenson, a

resident of the cit}^ of Chicago, County of Cook and

State of Illinois, to the accompanying interroga-

tories propounded to him before Louis C. Ehle, a

notary public for the State of Illinois, at his office in

the American Trust Building, Chicago, Illinois, in

accordance with the accompanying stipulation:

Answers of the witness, C. F. STEiPHEN'SON.

To the First Interrogatory he answers : Charles F.

Stephenson. Age, 41. Chicago, Illinois. Secretary

to Edward F. Swift.

To the Second Interrogatory he answers: I was

present when the contract dated February 1, 1908,

and set out in the complaint in this action was signed.

To the Third Interrogatory he answers: As sec-

retary and assistant to Mr. Swift.

To the Fourth Interrogatory he answers : Lester W.
David, Edward F. Swift, A. D. Davidson, A. D. Mc-

Rae, Peter Jansen and myself were the only persons

present immediately preceding, at the time of, and
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after the signing of the said contract referred to.

To the Fifth Interrogatory he answers: No, sir;

and at no time was it agreed by all the parties, or by

any of the parties defendant when complainant and

I were present, to give notes for the purchase of

stock covered by the contract dated February 1,

1908; and no conversation was had at the time of

signing the contract or subsequently regarding the

words ''to hold" appearing in the contract, or in

regard to the contract being treated or considered

the same as a note or carrying the stock as collateral.

To the Sixth Interrogatory he answers: No, sir;

there was not.

To the Seventh Interrogatory he answers: Cov-

ered by answer to No. 6, next above.

To the Eighth Interrogatory he answers: At the

meeting at which the complainant, Mr. David, and

the defendants, Messrs. Swift, Davidson, McRae and

Jansen, were present, and which I also attended, no

conversation was had at the time of the signing and

the delivery of the written agreement dated Feb-

ruary 1, 1908. The parties to the agreement had

gone into the matter fully before that time, and the

contract represented what they had agreed on.

There was no subsequent conversation to my knowl-

edge or in my hearing where all of the parties, or any

of the parties and complainant, were present, in re-

gard to this contract.

To the Ninth Interrogatory he answers : I should

say that on the occasion when the contract was

signed, they remained two or three minutes in the

room where the agreement was made, and possibly
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ten minutes afterwards, due to the fact that all of

the parties, including mj^self, walked to the Audit-

orium Annex Hotel. Three of the parties were

ahead, and three possibly six or eight feet behind, so

strictly speaking they were not all together during

these ten minutes.

To the Tenth Interrogatory he answers: None of

the defendants in my hearing or to my knowledge

ever directed or empowered or authorized Mr. David

to make any statements to the Cashier of the Na-

tional Bank of Commerce, Seattle, or to any officer

of that or any other bank.

To the Eleventh Interrogatory he answers : No in-

structions were ever authorized to my knowledge.

To the Twelfth Interrogatory he answers : Do not

think of anything else just at present.

CHESTER F. STEPHENSON,
Witness.

'State of Illinois,

County of Cook,—ss.

I, Louis C. Ehle, a Notary Public in and for the

State of Illinois, do hereby certify that on this day

the foregoing answers of C. F. Stephenson, the wit-

ness, whose signature appears above, were made be-

fore me, and that upon the appearance of the said

witness he was by me first sworn to testify the truth,

the whole truth, and nothing but the truth, and was

carefully examined and his answers to the interroga-

tories attached hereto were taken by me ; that the tes-

timony of said witness was reauced to writing by a

stenograpner, with my personal supervision, and no
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other person, and was then subscribed and sworn to

by the said witness before me.

In testimony whereof, I have hereunto set my hand

and seal, this 14th day of February, 1910.

[Seal] LOUIS C. EHLE,
Notary Public.

[Endorsed] : Deposition of C. E. Stephenson as

Published and Filed U. S. Circuit Court, Western

District of Washington. Feb. 21, 1910. A. Reeves

Ayres, Clerk. W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Divi-

sion.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al.,

Defendants.

Stipulation [Re Deposition of Peter Jansen],

It is hereby stipulated by and between the parties

hereto, through their respective solicitors, that the

deposition of Peter Jansen on hehalf of the defend-

ants may be taken before A. H. Kidd, a notary public

for the State of Nebraska, at his office in the First

National Bank Building, Beatrice, Nebraska; that

said deposition shall be taken upon the interrog-

atories hereunto annexed; that said deposition shall

be taken at such time between now and the 15th day

of February, 1910, as shall be fixed by said notary
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public; that the parties hereto waive the giving of

any notice, or the making or filing of any affidavit re-

quired under tlie rules of court or the statutes of the

United States;

It is further stipulated and agreed that it shall not

be necessary to take out a commission from this

court, but that, this stipulation shall operate as full

authority to said notary public to take and certify

said deposition, with like effect as if taken and cer-

tified under a commission duly issued under the seal

of the court. Plaintiff reserves all objections to

competency, relevancy and materiality.

Dated this February 3d, 1910.

KERR & McCORD,
Solicitors for Complainants.

CHAS. F. MUNDAY,
Solicitor for Defendants.

In the Circuit Court of the United States, for the

Western District of Washington, Northern Divi-

sion.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al..

Defendants.

Interrogatories to be Propounded to Peter Jansen,

a Witness on Behalf of the Defendants.

Interrogatory No. 1: State your name, age, res-

idence and occupation.
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Interrogatory No. 2 : Are you the same Peter Jan-

sen, who is one of the defendants in this cause?

Interrogatory No. 3: Were you present on Feb-

ruary 1st, 1908, when the contract dated February

1st, 1908, and set out in the complaint in this action,

was signed?

Interrogatory No. 4 : State who were present at the

conference immediatelj^ preceding, at the time of,

and after the signing of said contract.

Interrogatory No. 5: In the testimony of Lester

W. David, complainant in this cause, given before

the Master in Chancery at Seattle, Washington, on

January 14, 1910, the questions in this interrogatory

set out were propounded to him, and he gave the an-

swers as set out in this interrogatory, to wit

:

"Q: Now, referring to the 1st of February, 1908,

Mr. David, and to the conversation which you had

with the defendants in Chicago, I will ask you to

state what, if anything, was said as to the purpose

for which this stock w^as to be deposited in the Na-

tional Bank of Commerce of Seattle ?

A. At the time, I stated before, the same parties

had purchased stock in the same company from me,

and were in default on their payments exceeding

one hundred thousand dollars, and they agreed to

take the balance of the stock in the corporation,

which is the stock referred to in this agreement, from

me at the same price, and

—

Q. At what price ?

A. Seventy-five dollars per share of one hundred

dollars each. And were to give me notes for it with

the stock as collateral—security to the notes, and
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after negotiating with them for some time they did

give me notes for one hundred thousand dollars, to

which the stock was attached as collateral for the

amount in which they were in default on the other

contract, but refused to give me notes for these

amounts in this contract, and their attorney drew up

this contract

—

Q. Did they give any reason for refusing to give

you notes'? A. Yes.

Q. Go ahead and state.

A. They refused to give me notes. Mr. McRae
stated tJiat Mr. Swift refused to give notes because

he did not want his notes peddled around. I was

arranging to dispose of the notes when I agreed to

accept these pajonents for the stock, and Mr. McRae
stated that this contract would be just as good as a

note for me, as it drew interest and would be just as

good collateral as the notes would be with the stock

as security.

Q. And what was said as to how the stock de-

posited in the bank and to be deposited should be

held—for what purpose ?

A. The stock was to be deposited in the bank, a

bank selected by me, to be security for the payments,

which at the time was intended so that I could raise

money on the pajTnents due me. That was the con-

versation and intention of the contract when it was

made.

Q. That was the conversation, was it?

A. Yes, sir.

Q. That is what they said? A. Yes, sir.

Q. Now, I will call your attention to the words
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*and said bank to hold said stock.' Were those

words discussed at the time this contract was exe-

cuted? A. Yes, sir.

Q. Did you call their attention to the words 'to

hold'—the bank 'to hold said stock'?

A. i did.

'Q. Was anything said about that ?

A. Yes, sir.

Q. What was said in regard to how the bank

should hold it?

A. The bank was to hold it as collateral for the

payments.

Q. For what payments ?

A. Payments due me from them.

Q. And as specified in the contract?

Q. And as specified in the contract, just the same

as though they were given as security for their

notes.

Q. I asked you to state what they told you as to

what their interpretation of it was when it was

signed.

A. You mean when it was signed and when we

were all there together ?

Q. Yes, sir, and after the contract was signed u]3

what was said about it ?

A. Well, they told me that that contract was just

the same as if I had taken notes from them with the

stock as collateral ; that I ought to be able to get the

money on it just the same as though I had taken

notes with the stock as collateral to the notes, the

same as the hundred thousand dollars, or the two

fifty thousand dollar notes.
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A. And that was after the contract had actually

been signed? A. Yes. sir.

Q. As well as before? A. Yes, sir."

Interrogatory No. 6: State whether or not the

conversation which occurred on that occasion was as

detailed and testified to by said Lester W. David ?

Interrogatory No. 7: State whether at that time

and occasion there was any agreement or under-

standing had or entered into between the defendants

in this cause and the complainant touching the stock

referred to in said written agreement of February

1st, 1908, other than the understanding and agree-

ment embodied in the written contract?

Interrogatory No. 8 : If there was any such agree-

ment, verbal or otherwise, in addition to or supple-

mentary to the written agreement dated February

1st, 1908, and which is set out in the complaint in

this action, state what the same was.

Interrogatory No. 9 : State fully all the conversa-

tions had between any of the defendants and the

complainant, David, in your presence, at the time

of, or subsequent to the signing and delivery of the

written agreement dated February 1st, 1908.

Interrogatory No. 10: How long did the parties,

who were present at the meeting on February 1st,

1908, remain together after the signing and delivery

of said contract ?

Interrogatory No. 11 : Said Lester W. David hav-

ing been recalled as a witness before the Master in

Chancery at Seattle, Washington, on a date subse-

quent to January 14, 1910, was interrogated and

testified as follows

:
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''Q. Now, at the time you deposited the stock in

controversy here, and that referred to in the com-

plaint, with Mr. Stacy, the cashier of the National

Bank of Commerce, I would like you to state what

you said to him as to the conditions of the deposit

and on what terms and conditions the stock was, in

fact, deposited.

A. I told Mr. Stacy that the stock was to be held

by the Bank to carry out an agreement, a copy of

which I gave him, which was made by the defend-

ants in this action, and that the stock was deposited

there so it could be delivered to them as they made

the payments, and also as security that the payments

would be made, and that I might want to borrow

some money on the agreement ; that he had the signa-

tures of the gentlemen referred to and also the stock

as security, and the stock was to be held by the bank

until paid for."

Interrogatory No. 11: State whether or not said

Lester W. David was by you, or by any of the other

defendants, to your knowledge directed or author-

ized or empowered in any way to make the state-

ments to the cashier of the National Banli of Com-

merce of Seattle, which he testified he made %

Interrogatory No. 12: State what knowledge or

information you had prior to the reading of the pre-

ceding interrogatory that Mr. David had made to

the cashier of the National Bank of Commerce the

statement which he testified to %

Interrogatory No. 13 : State what, if any, instruc-

tions were authorized or given by you, or to your

knowledge by any of the other defendants, to the
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National Bank of Commerce concerning the terms

and conditions upon and under which said bank was

to hold said stock.

Interrogatory No. 14 : Were there any such terms

or conditions other than those embraced in the writ-

ten agreement dated February 1st, 1908, above re-

ferred to?

Interrogatory No. 15: Do }^ou know, or can you

set forth any other matter or thing, which may be

of benefit or advantage to the parties at issue in this

cause, or either of them, or that may be material to

the subject of this your examination, or to the matter

in question in this cause ?

[Answers and Deposition of Peter Jansen.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.

Examination of witness beginning February 12th,

1910, at the office of the undersigned, in Beatrice,

Nebraska, before A. H. Kidd, notary public for the

County of Gage, State of Nebraska, special ex-

amination by agreement of counsel under the 67th

rule of equity as amended pursuant to stipulation
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hereunto annexed, and upon the interrogatories

annexed to said stipulation.

PETER JANSE'N, a witness produced on behalf

of the defendants, being first duly affirmed, deposes

and says in answer to the interrogatories annexed

to said stipulation as follows:

Answer to Interrogatory No. 1 : My name is Peter

Jansen. My age is fifty-seven. My residence is

Beatrice, Nebraska, and my occupation is retired

farmer.

Answer to Interrogatory No. 2: I am the same

Peter Jansen who is one of the defendants in this

cause.

Answer to Interrogator}^ No. 3: Yes, sir. I was

present on Feb. 1st, 1908 when the contract dated

Feb. 1st, 1908, and set up in the complaint in this

action was signed.

Answer to Interrogatory No. 4: Mr. Edward F.

Swift, Colonel A. D. Davidson, Mr. A. D. McEae,

Mr. Lester W. David, Mr. Chester F. Stephenson and

myself were present at the conference immediately

preceding, at the time of, and after the signing of

said contract, as I now recollect. My recollection

is that Mr. Swift was there only part of the time.

The gentlemen I have just named, together with

myself, were the onty persons present when the con-

tract was signed and immediately before and after

the signing of the contract.

Answer to Interrogatory No. 5: Interrogatory 5

seems to be somewhat incomplete, or at least some-

what indefinite. However, in reply to this inter-

rogatory, I say that the conversation which took
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place between Mr. David, the complainant in this

action, and the defendants in this action at the time

when the agreement just referred to was signed,

and before and after the contract was signed,

was not as stated in the testimony of Mr. David as

set forth in Interrogatory No. 5. The testimony of

Mr. David in regard to this conversation as set

forth in Interrogatory No. 5 is incorrect in a number

of respects. It was not stated by Mr. McRae, or

anyone else in my presence or hearing, that the con-

tract would be just as good collateral as notes would

be with the stock as security. Nor did he, or any-

one else in my presence or hearing, make any such

statement in substance or effect. Neither was it

said by me, or anyone else in my presence or hear-

ing, that the stock was to be deposited in any bank

as security for the payments which were to be made

by the defendants in this action, nor was any state-

ment of that sort or to that effect made, either in

substance or effect, by me or by anyone else in my
presence or hearing. It was not isaid by anyone

that the stock deposited or to be deposited in the

bank was to be held as security for the payments

which we were to make for the stock, either to en-

able Mr. David to raise money or for any other pur-

pose. We did not discuss, and I did not know of,

Mr. David's intention to raise money on this con-

tract at all. It was not intended or expected on our

part that the contract should be used for any such

purpose. There was no discussion by anyone in

regard to the words, "said bank to hold stock" or

in regard to the words "to hold," which are con-
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tained in the written contract. It was not said or

agreed by anyone that the bank was to hold the stock

as collateral or security of any kind for the pay-

ments to be made to Mr. David under the contract.

I did not say, and no one else said in my presence

or hearing, that the contract was just the same as if

Mr. David had taken our notes with the stock as

collateral. Nothing of that kind was said by any-

one. In fact, there was nothing said or suggested

by anyone in substance or to the effect that the

stock was to be, or to be held as, security or collat-

eral for- the pajTuents which we were to make to

Mr. David under the contract, either at the time the

contract was actually signed, or before or after the

signing of the contract.

Answer to Interrogatory No. 6: I have pretty

fully answered Interrogatory No. 6 by my answer to

Interrogatory No. 5, and can only repeat what I said

in my answer to Interrogatory No. 5. The conversa-

tion referred to in Interrogatory No. 6 was only par-

tially as detailed and testified to by Lester W. David

as set out in Interrogatory No. 5. Much of what he

appears to have testified, according to his testimony

set forth in Interrogatory No. 5, is incorrect and un-

true. There w^as nothing said about the contract be-

ing just the same as notes with the stock as collateral,

or that he could use the contract as collateral. Noth-

ing of that sort was said by anyone. I didn't know

that Mr. David wanted to borrow money on the con-

tract, and we didn't talk about it. Further, it was

not said or agreed b}^ anyone that the stock which was

to be deposited in the bank under this contract was
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to be collateral or security for the pa^Taents whicli

we were to make for the stock. It was not said or

agreed by any of us that the stock was to be held by

the bank as collateral, or security of any sort, for the

pa^Tuents which we were to make for the stock. We
did not understand or agi'ee that the stock was, or

was to be, in any way seciu'ity for the payments to

be made by us. It was not said, nor was it agreed

by any of us, that the stock was to be held by the bank

as security for our payments. There was no request

or suggestion or statement or agreement on the part

of Lester W. David or of any of the other parties to

the agreement that the stock which was to be placed

in and held by the bank was to be in any way security

for the benefit of Mr. Da^-id or for the purpose of in-

sui'ing or securing the pa^Tuents to be made to Mr.

David by the rest of us, either in oui* talk at the time

the contract was actually signed or before or after

the signing of the contract. Xothing was said by

anyone in regard to the words, "said bank to hold

stock," or in regard to the holding of the stock by

the bank, more than, or different from, what is stated

in the written agreement itself. Neither I nor any-

one else in my presence or hearing told Mr. David

or said to him that this contract was just the same

as if he had taken notes from us with the stock as col-

lateral, nor did I, or anyone else in my presence or

hearing, make that statement, or anything like it.

I did not say, nor did anyone else in my presence or

hearing say, that Mr. David ought to be able to get

the money on the contract just the same as though

he had taken notes with the stock as collateral to the
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notes; and nothing like that was said by mj^self or

any of the others present in my hearing.

Answer to Interrogatory No. 7 : No, sir. There

was not. The only agreement or understanding

which was had and entered into between the defend-

ants in this cause and the complainant relating to the

stock referred to in the said written agreement of

February 1st, 1908, was the understanding and agree-

ment embodied in the written contract itself.

Answer to Interrogatory No. 8: There was no

other agreement, verbal or otherwise, in addition to,

or supplemental to, the written agreement dated Feb-

ruary 1st, 1908, referred to in Interrogatory No. 8.

Answer to Interrogatory No. 9: It would be im-

possible for me at this time to repeat exactly all of

the conversations had between the defendants, or

any of them, and the complainant David in my pres-

ence at the time of, or subsequent to, the signing and

delivery of the written agreement dated February

1st, 1908. However, I will say that before the agree-

ment was signed we talked about the terms and condi-

tions to be embodied in the written contract and dis-

cussed them fully. After the drawing up and sign-

ing of the agreement, very little more was said, as

we dispersed almost immediately. The substance of

our conversations and the exact terms of our agree-

ment are fully and correctly set forth in the written

contract which we signed at that time. I will say,

however, that nothing whatever was said about this

contract being as good as notes mth the stock as col-

lateral or that it was to be used as collateral or any-

thing of that kind. Nothing of that sort was said
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or agreed to by any of us.

Answer to Interrogatory No. 10: My recollection

is that Mr. Swift left at once, that is, just as soon as

the contract was signed, while the rest of us left in

a very few minutes thereafter.

Answer to Interrogatory No. 11: Most emphati-

cally, he was not. There was nothing said by any-

one as to what directions or statements, if any, Mr.

David should give the bank or its cashier. Mr.

David w^as not directed, authorized or empowered by

anyone, so far as my knowledge goes, to make any

statements to the cashier of the National Bank of

Commerce of Seattle, or to any other officer of that

or any other bank, or to anyone else in regard to this

stock or contract or any other subject.

Answer to Interrogatory No. 12 : I had no knowl-

edge whatever of his statements to the bank, prior to

reading Interrogatory No. 11.

Answer to Interrogatory No. 13: Neither I nor

any of the other defendants, to my knowledge, ever

gave, or authorized any instructions to be given, to

the National Bank of Coimnerce concerning the

terms and conditions upon and under which said

bank was to hold the said stock. The terms and con-

ditions upon and under which the bank was to hold

the stock were clearly provided and set forth in our

written agreement.

Answer to Interrogatory No. 14: No, sir. There

were no terms or conditions other than those em-

braced in our written agreement dated February 1st,

1908, referred to in the previous interrogatories and

my answers thereto.
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Answer to Interrogatory No. 15 : There is nothing

more that! think of, at least at this time.

PETER JANSEN.

State of Nebraska,

County of Gage,—ss.

I, A. H. Kidd, a notary public for the county of

Gage, State of Nebraska, hereby certify that the

above witness, Peter Jansen, was by me first duly

affirmed to testify the truth, the whole truth, and

nothing but the truth; that his deposition was re-

duced to writing by Florence Seymour in the pres-

ence of the said witness, and when completed read

over to said witness and subscribed by him in my
presence; that said deposition was taken pursuant

to the annexed stipulation, and upon the annexed

interrogatories at the office of A. H. Kidd, at the

city of Beatrice, Nebraska, beginning on the 12th

day of February, 1910, and continuing as set forth;

that neither of the parties to this suit were repre-

sented at the taking of said depositions ; that I am not

counsel or relative of either party, or otherwise in-

terested in the event of this suit.

In testimony whereof, I have hereunto set my
hand and official seal this 12th day of February, 1910.

[Seal] A. H. KIDD,

Notary Public for the County of Gage, State of Ne-

braska.

My Com. Ex. 9-4, 1913.

Fees: $4.60.

Paid by Defendants.

[Endorsed] : Deposition of Peter Jansen as Pub-

lished and Filed U. S. Circuit Court, Western Dis-
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trict of Washington. Feb. 21, 1910'. A. Reeves

Ayres, Clerk. W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al..

Defendants.

Master ^s Report and Testimony.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.

Master's Report.

To the Honorable Judges of the Circuit Court of the

United States, Western District of Washington,

Northern Division, Sitting in Equity:

I, Roger S. Greene, as United States Master in

•Chancery for said Western District of Washington,
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Northern Division, residing at the city of Seattle,
King County, Washington,—
DO HEREBY CERTIFY, RETURN AND RE-

PORT, that pursuant to an order of the above-en-
titled court by which it was referred to me as such
Master to hear, inquire and report to the court all
matters of evidence, together with all the pleadings,
files, exhibits, papers and documents whatsoever ^in
the above-entitled cause, I designated Friday, Janu-
ary 14, 1910, at my office in the Federal Building, in
said city, county and State, as the time and place for
the taking of the testimony and proofs in said cause,
which order is hereto annexed and returned and filed
herewith; that at said time and place E. S. McCord,
Esq., appeared as counsel for complainant, and C. ¥.
Munday, Esq., appeared as counsel for the defend-
ants; that the firm of Bolster, Eaton & Richards, be-
ing agreeable to the parties, was by me designated to
act as stenographers in said cause to take the testi-

mony and proofs offered by the respective parties;
that thereupon the following witnesses were by me
first carefully cautioned and duly sworn to testify
the truth, the whole truth and nothing but the truth
relating to said cause, and that the following deposi-
tions were in the follomng order taken, and the fol-

lowing proceedings were had before me in said cause,
to wit

:
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[Testimony of Lester W. David, the Complainant,

on His Own Behalf.]

Mr. LESTER W. DAVTD, complainant, produced

as a witness on his own behalf, having been first duly

cautioned and sworn, testified:

Q. (Mr. McCORD.) AVhere do you reside, Mr.

David?

A. Seattle, State of Washington.

Q. How long have you resided in the State of

Washington ?

Mr. MUNDAY.—I think we will interpose an ob-

jection, if the Court please, to the introduction of

any testimony in this cause, on the ground that the

comiplaint fails to state any cause of action in equity.

The MASTER.—Let the objection be overruled.

Mr. MUNDAY.—Note an exception.

A. Almost twenty years.

Q. Are you acquainted with the defendants, A. D.

McRae, Peter Jansen, Edward F. Swift and A. D.

Da^ddson ? A. Yes, sir.

Q. How long have you known the defendants in

this action?

A. I have known them personally about two and

a half years.

Mr. McCORD.—^Mr. Munday, I believe you admit

that the defendants are residents and citizens of the

States alleged ?

Mr. MUNDAY.—Well, except as to Mr. McRae,

and I have now made the correction in my answer

there. I think we allege he is a resident of the Do-

minion of Canada, but he is a citizen of the United
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States and resident of the State of Illinois
Mv. McCORD.-Then there is no controversy as to

the citizenshijD of the parties?

Mr. MUNDAY.-No controversy as to citizenship
no. •

Q. Mr. David, along about the 1st of Fehriiary,
1908, did you have any business transactions with the
defendants ? If so, state where.
Mr. MUNDAY.-We will object, if the Court

please, on the ground that the contract which is
pleaded in the complaint is admitted in the answer.
There is no controversy as to what the contract was
Mr. McCORD.-It is only preliminary, your

Honor.

The COURT.—Objection overruled.
A. Yes, sir. I had some business with them, in

Chicago, Illinois.

(Paper writing produced by solicitor for the de-
fendants marked as Complainant's Exhibit ^'A" for
identification.)

Q. Are you familiar with the signatures to Com-
plainant's Exhibit "A" for identification?

A. Yes, sir.

Q. Whose signatures are they? Did you see
them made?

A. A. D. McRae, Peter Jansen, Edward P. Swift
and A. D. Davidson—they are the signatures of those
gentlemen. I was present and signed the same Les-
ter W. David.

Q. They all signed it in your presence?
A. Yes, sir.
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Mr. McCORD.—I now offer in evidence Complain-

ant's Exhibit '*A" for identification, it being the

original contract upon which this action is based.

The MASTER.—It will be admitted in evidence

and marked as Complainant's Exhibit ''A."

Exhibit *'A" for identification offered and re-

ceived in evidence, marked as Complainant's Exhibit

''A" and returned and filed herewith.

Q. I will ask you if the thirty-one hundred and

eighty-five shares of stock of the Eraser River Saw-

mills Company, Limited, were deposited in any bank?

A. Yes, sir. The stock referred to in the agree-

ment was deposited within the time specified in the

National Bank of Commerce, Seattle.

Q. And do you know the nmnber of shares that

are on deposit now in the National Bank of Com-

merce of Seattle, or in their custody, at the present

time f

A. The last payment made by them was on June

1st, and they were entitled to take the stock which

was collateral to these payments up to that date. I

have not figured it up, but the contract shows.

Q. They were to take one hundred shares of stock

for every seventy-five hundred dollars of money that

was paid in, were they f A. Yes, sir.

Q. And that amount has been delivered to them?

A. Yes, sir.

Q. Then what portion of it would be left ?

A. One hundred thirty-seven thousand five hun-

dred dollars, and the interest at six per cent from

February 1, 1908.
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Q. Are you able to testify, Mr. Da^dd. as to the

amount of payments that were made on this contract

from examination of the contract, or had you rather

have someone else testify to that who knows the de-

tails definitely ?

Mr. MUNDAY.—I think it is admitted, Mr. Mc-
Cord, what payments were made.

A. I can testify.

Q. State it then.

A. One hundred and one thousand three hundred

and seventy-five dollars has been paid.

Q. Lea\dng a balance of how much?
A. One hundred thirty-seven thousand five hun-

dred dollars and the interest.

Q. Interest on what?

A. On one hundred thirty-seven thousand five

hundred dollars, at six per cent from February 1,

1908.

Q. That has not been paid ?

A. That has not been paid.

Q. Now, Mr. David, after the withdrawal of cer-

tain stock from the National Bank of Conmierce

there were left how many shares in the bank at the

time of the commencement of this suit ? Was it eigh-

teen hundred and thirty-four shares, or do you re-

member ?

A. I have not figured it up, and it might be that

in making fractional pajinents there might be one

share more or less, you know.

Q. Well, it is about how much, then ?

A. It should be eighteen hundred and thirty-four

shares.
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Q. Eighteen hnndred and thirty-four shares is

about right then, is it ? A. Yes.

Mr. MUNDAY.—I object. The question should

be how many shares there are.

Mr. MeCORD.—There are that many as a matter

of fact, and I want him to testify to it as a fact.

A. (Continued.) They are all there with the ex-

ception of what the parties have taken out them-

selves.

Q. And that leaves eighteen hundred and thirty-

four shares ?

A. Should be eighteen hundred and thirty-four

shares left there.

Q. Mr. David, are you the owner of this contract,

Exhibit ''A"? A. Yes, sir.

Q. Now, referring to the 1st of February, 1908,

Mr. David, and to the conversation which you had

with the defendants in Chicago: I will ask you to

state what, if anything, was said as to the purpose

for which this stock was to be deposited in the Na-

tional Bank of Commerce of Seattle.

Mr. MUNDAY.—We object to that, if the Court

please, on the ground that it is incompetent, irrele-

vant and immaterial. This suit is based upon a writ-

ten contract; there is nothing in the complaint to

show that any other contract than the written con-

tract was claimed to exist, and any conversations

which may have occurred between the parties at that

time would be merged in the written contract.

Mr. McCORD.—I have no contention to make as

to that as a general rule of law, your Honor. My
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contention is, however, that this contract provides

that the hank should hold the stock and upon pay-

ments to said bank by second parties the bank should

surrender and deliver the shares pro rata as the pay-

ments were made. Now, my contention is that the

agreement to hold the stock is subject to explanation

on account of its ambiguities; in other words, we

agreed to put the stock and a copy of the contract in

the bank to be turned over, first, to protect them, so

that when they made their payments they would be

sure to get the stock; and, second, that the stock was

endorsed in blank and put into the bank as security

for the payment of the obligation contracted for,

for the payment Of the balance of the purchase price.

I am not trying, if your Honor please, to change the

terms of the contract, I am trying to prove what was

meant by the words used in the contract.

Mr. MUNDAY.—We object, if the Court please,

on the ground that it is incompetent, irrelevant and

immaterial.

The MASTEE.—The ruling is that you cannot by

oral evidence vary the terms of a written instrument

or contract or import into it new terms, but evidence

may be taken of the situation and circumstances at

the time of making the contract to make intelligible

that which otherwise might be unintelligible and put

the Court into the very position in which the parties

were at the time, in order that the Court may have as

much light as to what contract was entered into as

the parties themselves had.

Mr. MUNDAY.—But you have to have a pleading
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back of it, if the Court please, to entitle even that to

come in. Now, the complaint pins it right to the

written contract and nothing else.

The MASTER.—I do not see what harm it can

work in this case, except for cmnbering the record

possibly, to admit an answer to this question, because

this cause is not being tried by a jury, it is being tried

by the Court, and the Court will certainly not allow

whatever this witness may say to make this contract

different from what it is upon the face of it.

Mr. MUNDAY.—It simpl}^ imports issues into the

case that are not there and requires the taking of a

whole lot of testimony to meet it.

The MASTER.—I would say, in looking at this

contract, that it is perfectly plain upon its face what

it means and does not need any additional light by

showing what was said at the time, outside of this

language, in the delivery of it. I think I will sustain

the objection and disallow the question, but of course

you can have the answer taken down, if you desire,

Mr. McCord.

Mr. McCORD.—I do.

The MASTER.—The Court has a rule that where

evidence is taken before the Master over his rul-

ing, that any considerable cost incident to the intro-

duction of the proof shall be paid by the party who
puts it in.

Mr. McCORD.—That is all right.

Mr. MrNDAY.—It may, if the Court please, if

that testimony goes in, result in a continuance of this

case until depositions can be taken in Chicago, be-
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cause some of these witnesses wlio were present, and

with Avhom it is now sought to detail conversations,

reside there, and this testimon}^ not being, as we

claim, under any issue made b}^ the pleadings in this

cause, it was impossible for us to anticipate that any

such testimony would be offered and be prepared to

meet it.

The MASTER.—I am ruling in your favor and ex-

cluding the answer from the record, but of course it

goes into the record over the objection and ruling if

Mr. McCord so desires.

Mr. McCOED.—I do desire it to go in the record.

The MASTEE.—The witness will answer the ques-

tion then.

A. At the time this contract was made and en-

tered into with these parties thej^ had already pur-

chased some stock in the same company and

—

Mr. MUNDAY.—We object now, if the Court

please. That is not responsive to the question. The

question called for the conversation.

Mr. McCOED.—That is a part of the conversa-

tion. He is giving the whole circmnstances, that is

what I want him to give, and if it is not competent

or if it is not material why, the Court will rule it

out, and the Master has already ruled against my
proposition. Now, I want the record here to show all

the circumstances surrounding that conversation.

The MASTEE.—Let the witness make his answer

and the stenographer take it down. I am not ruling

in favor of the answer at all nor the question, but

let the witness go on and let the reporter make rec-

ord of it.
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Q. Now, proceed with your answer, Mr. David.

A. At the time, I stated before, the same parties

had purchased stock in the same company from me,

and were in default on their payments exceeding one

hundred thousand dollars, and they agreed to take

the balance of the stock in the corporation, which is

the stock referred to in this agreement, from me at

the same price, and

—

Q. At what price 'F

A. Seventy-five dollars per share of one hundred

dollars each. And were to give me notes for it with

the stock as collateral—security to the notes, and

after negotiating with them for some time they did

give me notes for one hundred thousand dollars, to

which the stock was attached as collateral for the

amount in which they were in default on the other

contract, but refused to give me notes for these

amounts in this contract, and their attorney drew up

this contract

—

Q. Did they give any reason for refusing to give

you notes ? A. Yes.

Q. Go ahead and state.

Mr. MUNDAY.—It is understood that all this goes

in under my objection?

Mr. McCORD.—Yes.
A. They refused to give me notes. Mr. McRae

stated that Mr. Swift refused to give notes because

he did not want his notes peddled around. I was

arranging to dispose of the notes when I agreed to

accept these papnents for the stock, and Mr. McRae
stated that this contract would be just as good as a
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note for me, as it drew interest and would be just as

good collateral as the notes would be with the stock as

security.

Q. And what was said as to how the stock depos-

ited in the bank and to be deposited should be held

—

for what purpose %

A. The stock was to be deposited in a bank, a

bank selected by me, to be security for the payments,

which at the time was intended so that I could raise

money on the pajTaents due me. That was the con-

versation and intention of the contract when it was

made.

Q. That was the conversation, was it?

A. Yes, sir.

Q. That is what they said? A. Yes, sir.

Q. Now, I will call your attention to the words

"and said bank to hold said stock." Were those

words discussed at the time this contract was exe-

cuted? A. Yes, sir.

Q. Who drew the contract?

A. The contract was drawn in Edward F. Swift's

office, in Chicago.

Q. By whom ? A. One of his men.

Q. An attorney? A. Supposed to be.

Q. Who was it, do jou know?

A. I think it was his man Stevenson. I don't

know if he is an attorney or not, he tends to this kind

of work.

Q. Well, do 3' ou know w^hether he was an attorney

or not ?

A. I think he is, although Swift and company
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have other attorneys in the same building, in offices

adjoining.

Q. Did you call their attention to the words "to

hold"—the bank "to hold said stock"?

Mr. MUNDAY.—The same objection applies to all

this?

Mr. McCORD.—Yes, that is understood.

A. I did.

Q. Was anything said about that?

A. Yes, sir.

Q. What was said in regard to how the bank

should hold it?

A. The bank was to hold it as collateral for the

payments.

Q. For what payments ?

A. Payments due me from them.

Q. And as specified in the contract ?

A. And as specified in the contract, just the same

as though they were given as security for their notes.

Q. Now, were the shares of stock that were in

fact deposited in the bank endorsed in blank? Do
you know what is meant by "endorsed in blank"?

A. Yes. They were all endorsed.

Q. In blank ? A. In blank.

Q. By the former holder of the certificates ?

A. Yes, sir.

Q. Then, the purpose, in explanation of the agree-

ment, as given to you by the parties at that time was
that the stock should be deposited there and held

—

Mr. MUNDAY.—Objected to as leading.

The MASTER.—Objection sustained.
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Q. Mr. David, did the defendants state to you at

the time this contract was executed, as to that por-

tion of it, what their interpretation of it was with

reference to the stock being held as collateral? If

so, state what interpretation they placed upon it.

Mr. MUNDAY.—I object to that, if the Court

please, as calling for the conclusion of the witness, in

addition to seeking to import into the contract some-

thing which it does not contain. He has gone out-

side now of conversations.

Mr. McCOED.—I asked him what their interpre-

tation was and what they said—that is what I meant.

I did not mean for him to tell the substance of it.

Q. What interpretation, if 3"0u know, did they

place upon that provision of the contract as to the

bank's holding this stock, whether it was as collateral

or otherwise ? Just state the facts, what the defend-

ants said.

Mr. MUNDAY.—We renew our objections to the

testimony.

The MASTEE.—After the execution of the con-

tract?

Mr. McCOED.—At the time of the execution.

The MASTEE.—Objection overruled.

Mr. MUNDAY.—It is calling for conversations

now, if the Court please, just the same as before, to

be made a part of the contract, that are not pleaded.

It is not claimed in the complaint that there was any

such variance from the contract or from the written

terms of it, and the complaint alleges that what was

done w^as done in pursuance of the terms of this con-
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tract, as the complaint stands, not in pursuance of

some secret or side agreement the\' may have had, but

in pursuance of the terms and conditions of this

contract.

The MASTER.—Objection overruled.

Mr. MUNDAY.—We except, if your Honor please.

A. Before the contract was signed we discussed

—

Mr. MUNDAY.—Now, we object to this, if the

Court please.

The MASTER.—I understood you were calling for

conversation at the time of the execution of the con-

tract.

Q. I mean when the contract was signed, Mr.

David. I asked you to state what they told you as

to what their interpretation of it was when it was

signed.

A. You mean when it was signed and when we

were all there together?

Q. Yes, sir, and after the contract was signed up

what was said about it?

A. Well, they told me that that contract was just

the same as if I had taken notes from them with the

stock as collateral ; that I ought to be able to get the

money on it just the same as though I had taken notes

with the stock as collateral to the notes, the same as

the hundred thousand dollars, or the two fifty thou-

sand dollar notes.

Q. And that was after the contract had actually

been signed? A. Yes, sir.

Q. As well as before? A. Yes, sir.

Q. Mr. David, no part of this hundred and thirty-
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seven thousand five hundred dollars has been paid,

has it? A. No, sir.

Cross-examination.

Q. (Mr. MUNDAY.) Were you present with

all four of the partners at one time when this con-

tract was signed? A. Yes, sir.

Q. You were all four present in the room to-

gether? A. Yes, sir.

Q. And did you all four stay there all the time?

A. We were a couple of days making up this con-

tract.

Q. I mean at the time of the signing of the con-

tract. Where was it signed? A. Chicago.

Q. In whose office? A. Mr. Swift's.

Q. Now, w^hat time of day did you all four or five

assemble there ?

A. We were there the greater part of a day and

—

Q. What time of day was the contract signed ?

A. —left there about—well, I have not got my
memorandum-book with me or I could give you the

exact time w^e left there.

Q. Well, when was the contract signed?

A. It was in the evening.

Q. At what time?

A. Well, it was along towards 6 o'clock.

Q. In the evening ?

A. Yes. It might have been after that.

Q. And how^ long did you remain in the office after

it was signed ?

A. I do not remember exactly, but I was with Mr.

McRae—I think I had dinner with Davidson and
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McRae and a party afterwards, down at the Audi-

torium Annex.

Q. Was Mr. Swift there ^ A. No, sir.

Q. Or Mr. Jansen?

A. I do not think Mr. Jansen was there, although

he might have been—I do not remember, I have for-

gotten.

Q. Now, were all five of you there in the office

together all this number of hours during the day con-

tinuously ?

A. I did not S£ij we were all there continuously.

I said we were all there together during the day at

some time.

Q. At different times, going and coming?

A. I did not say that.

Q. Well, I am asking you.

A. I told you we were all there together.

Q. Now, wiien did you all five get together first!

A. In the afternoon.

Q. At what time?

A. It was on the 1st day of February ;I say I can-

not tell you the exact time, not having my memoran-

dum-book with me.

Q. Well, on the day the contract was signed at

what time did all five of you assemble together in this

room ? A. It was in the afternoon.

Q. At 1 o'clock or 6 o'clock?

A. We were in different rooms ; we were negotiat-

ing on this contract; we did not stay together con-

tinuously.

Q. The contract was not drawn then ?
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A. We were working on the contract.

Q. I say this contract was not drawn then ?

A. It was drawn that afternoon it was signed.

Q. Well, when you first got together it was not

drawn? A. No, sir.

Q. It was drawn that afternoon ?

A. Yes, sir. It was drawn just before it was

signed.

Q. And immediately after it was signed you all

left the office?

A. Yes, sir; very soon afterwards, not immedi-

ately.

Q. Who left the office first?

A. I don't remember.

Q. Now, those notes that you were speaking about

for one hundred thousand dollars ; they had nothing

to do with this contract, did they? A. No, sir.

Q. That was on the other contract?

A. Yes, sir. What I was referring to regarding

those notes was, that our preliminary talk before the

execution of the contract was of the notes.

(Witness excused.)

Mr. MUNDAY.—Now, if your Honor please, I

move to strike out all testimony concerning conver-

sations had with the parties to this contract, as testi-

fied to by this witness, on the ground that it is seeking

to bring a new issue into the case, an issue not alleged

or pleaded, and the testimony is incompetent, irrele-

vant and immaterial to the issues in the cause.

Mr. McCORD.—I believe that contract is ambig-

uous, possibly; I want to be on the safe side, and I
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want the Court to know what was said and done;

I want to put the Court in possession of the sur-

rounding cireunistances under which that contract

was made. This is not a jury case, if it is immate-

rial the Court can disregard it, but it seems to me,

in a case of this character, it is material to show the

surrounding circumstances which bear upon that

special provision of the contract which provides for

the bank's holding this stock. Now, why they hold

it, how long tlie}^ should hold it, whether it should

be held as collateral or in what other way is a mat-

ter, it seems to me, that requires the introduction

of testimony as to the surroundings.

Mr. MUNDAY.—But before that can be allowed,

if the Court please, there must be a pleading in the

case to support it. They have not pleaded any con-

tract except this written contract.

Mr. McCOED.—I am trying to show, your Honor,

what the words '

' to hold '

' under the provision of the

contract mean.

The MASTEE.—I think, gentlemen, I shall let

the matter stand as it is at present. Some evidence

has gone in over the objection and ruling and other

evidence has gone in agreeable to the ruling of the

Court. Now, for Mr. Munday to have full advan-

tage of that which went in over the objection and

against my ruling, and if your motion to strike

reaches only to that matter, w^hy, it seems to me a

little supererogatory, because theoretically there is

nothing there to strike.

Mr. MUNDAY.—No, not as to that which your
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Honor ruled out and allowed to be taken down, but

as to the other.

The MASTER.—As to the other matter, I think

I w^ill just let it stand as it is. I don't think the

Court will make an unjust or improper use of it.

The motion is denied.

And thereupon, by agreement, an adjournment

was taken to 2 o'clock Tuesday afternoon, January

18, 1910.

Seattle, Washington, Tuesday,

January 18, 1910, 2 P. M.

Present: The MASTER IN CHANCERY.
Mr. McCORD, for the Complainant.

Mr. MUNDAY, for the Defendants.

Continuation of proceedings and the taking of

proofs at this time, pursuant to adjourmnent, as fol-

lows, to wit

:

[Testimony of Robert S. Walker, for Complainant.]

Mr. ROBERT S. WALKER, produced as a wit-

ness on behalf of complainant, having been first duly

cautioned and sworn, testified

:

Q. (Mr. McCORD.)—What is your name?

A. Robert S. Walker.

Q. What official position do you occupy in the

National Bank of Commerce of Seattle?

A. I am assistant cashier.

Q. How long have you occupied that position ?

A. Well, it is about seven years, I think. I was

with the old Washington.

Q. Among your duties as assistant cashier I will

ask you whether or not you know of an escrow agree-
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(Testimony of Robert S. Walker.)

ment for the deposit of some stock in the Fraser

River Sawmills, Limited.

Mr. MUNBAY.—It is admitted in the answer

that the stock was deposited, and we object to the

evidence sought to be elicited as immaterial. We
admit that the stock now in the bank is as stated in

the complaint, so there is no necessity of proving

the fact.

The MASTER.—I do not know; perhaps it may

serve their case in some way to have this proof in.

(Papers produced by solicitor for complainant

marked as Complainant's Exhibit "B" for identi-

fication.)

Mr. MUNDAY.—Ai'e you going to put the stock

in evidence now'?

Mr. McCORD.—Yes, sir.

Mr. MUNDAY.—We object to that, if the Court

please. It is all admitted in the answer. The bank

has no right to bring that stock here and put it in

evidence and send it up to the Court of Appeals if

this case is appealed.

Mr. McCORD.—I propose to offer it in evidence

if the bank will consent that it may go in.

The MASTER.—For what purpose?

Mr. McCORD.—^I want the Court to have juris-

diction, if the Court please, of the security that we

have for the collection of our debt, so that when the

Court enters a decree here foreclosing this lien it

will have within its custody and within its jurisdic-

tion the security itself or the certificates of stock,
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so that the Court will be able to sell them or dispose

of them.

Mr. MUNDAY.—The Court has jurisdiction of

the subject matter because the stock is in the terri-

torial jurisdiction of the Court, but the Court has

no right to the possession of the stock when it was

deposited in the bank in escrow. . . . Counsel

is now making a case that would take this stock out

of the jurisdiction of this court and send it down

to San Francisco in case of appeal. What good

purpose does it serve to put the stock in evidence'?

Complainant alleges that he deposited so many
shares and that the bank now holds so many shares,

giving the number of them, and we admit it, so there

is absolutely nothing to prove on that issue.

Mr. McCORD.—I want to introduce this stock in

evidence under the escrow agreement to show Mr.

David has performed the thii:igs he agreed to per-

form ; that he deposited the stock with the bank, that

it is there now, and that it stands as security for

the satisfaction of any judgment or decree the Court

may enter, so when the Court orders it sold, if it

does order it sold, he will have it in the jurisdiction

of the court.

After argument by counsel.

The MASTER.—I do not care to hear any further

argument. If the stock is pleaded and the allega-

tion of the pleading is admitted, then I do not see

any purpose in admitting it in evidence, and no pur-

pose has been shown me that would justify the Court

in taking possession of the stock in this way to
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serve any other purpose than evidence. If it is

necessary to introduce this stock in evidence, why,

then the Court will allow it to be introduced, but

the Court will not take in this indirect way control

of security for other purposes than evidence. This

cause is just simply referred to me to take evidence,

not to further any other purpose. I sustain the ob-

jection, exception allowed.

Mr. McCORB.—I now offer to introduce in evi-

dence, with the consent of the National Bank of

Commerce, the certificates of stock described in the

complaint and the escrow agreement.

Mr. MUNDAY.—We object on the ground it is

irrelevant, inmiaterial and incompetent under the

issues in the case.

The MASTER.—The Court declines to admit

them on any ground at present appearing.

Q. Mr. Walker, did you have charge of this es-

crow agreement? A. Yes, sir.

Q. Have you a memorandum showing the amount

of money that was paid upon it?

Mr. MUNDAY.—We object to that, if the Court

please, on the ground there is no issue in the case as

to the amount paid.

The MASTER.—It may be preliminary to some-

thing else. He may answer.

A. Yes, sir.

Q. How much was paid upon it ?

Mr. MUNDAY.—We object on the ground there

is no issue involving the amount paid.

The MASTER.—Objection overruled.
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(Testimony of Robert S. Walker.)

Mr. MUNDAY.—We except.

A. Payments were made aggregating one hun-

dred and one thousand three hundred and seventy-

five dollars. I think that is exclusive of any inter-

est.

Q. The balance due upon it is how much, then ?

A. The balance due is one hundred thirty-seven

thousand five hundred dollars.

Q. With interest from what date?

A. From February- 1, 1908, I think it is.

Q. Are you familiar with Mr. Charles F. Mun-

day's signature? A. No, sir, I am not.

Mr. McCOED.—(Handing paper to solicitor for

defendants.) Do you admit that signature?

Mr. MUNDAY.—I admit that I wrote that letter.

(Letter referred to marked Complainant's Ex-

hibit ''C" for identification.)

Mr. MUNDAY.—I am willing the letter should be

introduced in evidence.

Mr. McCORD.—^With the consent of solicitor for

defendants I now offer in evidence Exhibit "C" for

identification a letter addressed by Charles F. Mun-

day to the National Bank of Commerce of this city,

dated November 16, 1908.

(Letter referred to offered and received in evi-

dence, marked as Complainant's Exhibit "C" and

returned and filed herewith.)

Mr. McCORD.—I now offer in evidence another

letter which has been identified as Exhibit "D" for

identification, a letter from Charles F. Munday, ad-

dressed to the National Bank of Commerce, dated
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May 20, 1909.

(Letter referred to offered in evidence, admitted

without objection, marked as Complainant's Ex-

hibit '*D," returned and filed herewith.)

Q. The escrow agreement, as I understand it,

was not deposited with you by Mr. David, but came

into your hands in the bank.

A. Yes, sir, came into my hands after.

Q. You do not know^ an}d:hing about any conver-

sation or anything of the kind?

A. No, sir, I do not.

Q. What officer of the bank was it given to, do

you know ?

A. I think it was given to Mr. Stacy.

Q. Has this escrow agreement, Mr. Walker, been

kept in your possession all of the time since it was

placed there? A. Yes, sir.

Q. Did you allow me to take it out temporarily

at any time ? A. Yes, sir.

Q. And w^hat was the occasion of that ?

Mr. MUNDAY.—I do not think that is material,

if the Court please, and I object to it on the ground

it is irrelevant, immaterial and incompetent.

Mr. McCORD.—I want to show it has been in

their possession and is in their custody now.

The MASTER.—Objection overruled.

Mr. MUNDAY.—We except, if the Court please.

A. I don't know exactly what the occasion w^as,

Mr. McCord, but it was turned over to you, I sup-

pose, for the purpose of checking it over as the

bank's attorney.
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(Testimony of Eobert S. Walker.)

Q. And was it returned to you?

A. Yes, sir.

Q. Within a short time*? A. Yes, sir.

Q. And has it been in your custody ever since *?

A. Yes, sir.

Mr. MUNDAY.—We move to strike all of this

testimony, if the Court please, and desire to give no-

tice that we will move the cost of it to be taxed to

the complainant in any event.

(Witness excused.)

[Testimony of Lester W. David, the Complainant,

Recalled, on His Own Behalf.]

Mr. LESTER W. DAVID, Complainant, recalled

as a witness on his own behalf, testified

:

Q. (Mr. McCORD.)—Mr. David, you stated the

other day as to what your conversations and agree-

ments with Mr. Swift and the other defendants

were. Now, on your return from Chicago to Se-

attle, I will ask you if you know who deposited the

stock in the National Bank of Commerce?

Mr. MUNDAY.—We object to that as incompe-

tent, irrelevant and immaterial and not within any

issue in the case, and as not tending to prove any

issue in the case.

Mr. McCORD.—It is only preliminar}", your

Honor.

The MASTER.—Objection overruled.

Mr. MUNDAY.—W^e except.

A. On my return I went to the National Bank of

Commerce, to Mr. Stacy, and told hini'

—
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Mr. MUNDAY.—We object to any statement of

any conversation between the witness and Mr. Stacy

as being irrelevant and immaterial.

Q. I Avill ask you who deposited the stock—you?

A. I deposited all but

—

Q. AVell, you caused it to be deposited?

A. Caused it all to be deposited, yes, sir.

Q. Now at the time you deposited the stock in

controversy here, and that referred to in the com-

plaint, with Mr. Stacy, the cashier of the National

Bank of Commerce, I would like you to state what

you said to him as to the conditions of the deposit

and on what terms and conditions the stock was, in

fact, deposited.

Mr. MUNDAY.—We object, if the Court please,

as incompetent, irrelevant and immaterial, and as

being purely a self-serving declaration. It is not a

statement claimed to have been made in the pres-

ence of any of the defendants, if your Honor please.

The MASTEE.—Objection overruled.

Mr. MUNDAY.—We except.

A. I told Mr. Stacy that the stock was to be held

by the bank to carry out an agreement, a copy of

which I gave him, which was made by the defendants

in this action, and that the stock was deposited there

so it could be delivered to them as they made the

pa}^TLents, and also as security that the payments

would be made, and that I might want to borrow

some money on the agreement ; that he had the sig-

natures of the gentlemen referred to and also the

stock as security, and the stock was to be held by
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the bank until paid for.

Mr. MUNDAY.—We move to strike all of this

testimony, if the Court please, as to conversations

had between the witness and the representative of

the Bank, on the ground that they were self-serving

declarations and not madie in the presence or hearing

of any of the defendants.

The MASTEE.—Motion denied.

Mr. MUNDAY.—We except.

Cross-examination.

Q. (Mr. MUNDAY.)—None of the defendants

were present when jou made these alleged state-

ments to the Bank % A. No, sir.

(Testimony of witness closed.)

Mr. McCOED.—We rest, your Honor.

Complainant rests.

Mr. MUNDAY.—The complainant having offered

this testimony in regard to these conversations, over

our objection, it becomes necessary for us to take

depositions to meet that testimony, and we there-

fore ask for an adjournment for a sufficient time to

get the depositions of the defendants.

After discussion, by consent, the Master ordered

an adjournment to 2 o'clock P. M. Monday, Febru-

ary 21, 1910.

Seattle, Washington, 2 P. M., February 21, 1910.

Present: The MASTEE IN CHANCEEY.
Mr. MUNDAY, for the Defendants.

Continuation of proceedings pursuant to adjourn-

ment as follows, to wit:

Mr. MUNDAY.—Defendants offer in evidence the
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deposition of Peter Jansen, one of the defendants,

taken on the 12th day of February, 1910, at Beatrice,

Nebraska, before A. H. Kidd, a notary public, and

also the deposition of C. F. Stephenson, taken at

Chicago, Illinois, on the 14th day of February, 1910,

before Louis C. Ehle, a notary public. These depo-

sitions were taken on written stipulations and inter-

rogatories.

The MASTER.—The complainant will have the

right to object to anything in the depositions, I as-

sume. They will be returned to the court with the

Master's report.

Mr. MUNDAY.—That is all the defendants have

to offer.

Testimony closed.

[Certificate of Master in Chancery.]

United States of America,

Western District of Washington,

Northern Division,—ss.

I, the undersigned, United States Master in

Chancery for the United States Circuit Court for

the Western District of Washington, Northern Di-

vision,

Do hereby certify, that by stipulation between the

parties pursuant to the order of reference made
herein, the proofs and testimony of the respective

parties to this action were taken before me at the

courtroom of said court, in the Federal Building,

in the city of Seattle, Washington, within said Dis-

trict and Division of said court, beginning on the
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14tli day of January, 1910, and being adjourned

from day to day and time to time thereafter to suit

the convenience of the respective parties, their

solicitors and witnesses, occupjdng in all one and

one-half days in taking the same, and closing on the

21st day of February, 1910 ; that the foregoing type-

written transcript, comprising 31 typewritten pages,

constitutes the whole of the testunony taken in said

cause on behalf of complainant and defendants;

that the documents and paper writings, marked re-

spectively as Comi^lainant's Exhibits "A," "C"
and "D," w^ere duly offered in evidence before me,

as such Master in Chancery, and are returned and

filed herewith as exhibits on behalf of said com-

plainant as a part of the proofs and testimony in

said cause; that two dei)ositions, one of Peter Jan-

sen and one of C. F. Stephenson, offered by the

defendants are also returned and filed herewith ; that

the reading of the depositions to or by the witnesses

and the signatures of the various witnesses to the

depositions respectively'' were by said witnesses and

by the solicitors for the respective parties to said

cause duly and expressly waived. And

.

I do hereby further certify, that the amount of

the Master in Chancery's fees, including the fees

of the stenographer, is $48.00, paid as follows

:

By Complainant $38 . 00

" Defendants 10.00

Eespectfully submitted,

ROGER S. GREENE,
United States Master in Chancery for the Western

District of Washington, Northern Division.

March 16, 1910.
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[Endorsed] : Master's Keport and Testimony.

Filed U. S. Circuit Court, Western District of

Washington. Mar. 16, 1910. A. Reeves Ayres,

Clerk. W. D. Covington, Deputy.

[Complainant's Exhibit **A"—Memorandum of

Sale.]

PLFF. "A."

This memorandum of sale made this first day of

February, 1908, by and between Lester W. David

of the Town of Blaine, ;State of Washington, here-

inafter known as the first party, Edward F. Swift

of the City of Chicago, State of Illinois, Andrew
D. Davidson of the City of Toronto, Province of

Ontario, Dominion of Canada, Alexander D. McRae
of the City of Winnipeg, Province of Manitoba,

Dominion of Canada, and Peter Jansen of the Town
of Jansen, State of Nebraska, hereinafter known

as the second party;

Witness that; In consideration of one dollar paid

in hand, that party of the first jjart has this day

sold to second part}^ three thousand one hundred

and eighty-five (3185) shares of the present capital

stock of the Eraser Saw Mills, Ltd., Corporation,

at the price of $75.00, seventy-five dollars, per share,

payments of same to be made in the following man-

ner:
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March 15tli, 1908 $25,000.00

April 1st, 1908 25,000.00

April 15tli, 1908 13,875.00

May 15tli, 1908 25,000.00

June 15tli, 1908 12,500.00

Nov. 1st, 1908 25,000.00

Dec. 1st, 1908 25,000.00

Jan. 1st, 1909 25,000.00

Feby. 1st, 1909 25,000.00

March 1st, 1909 25,000.00

April 1st, 1909 12,500.00

$238,875.00

These pajnnents to draw interest at rate of 6%%
from date.

First party is to deposit with Bank of Montreal

at New Westminster, B. C, or any chartered Bank

of Canada or any National Bank of Seattle of i?an

Francisco, this total number of three thousand

one hundred and eighty-five shares (3185 shares)

of stock, properly endorsed, on or before March

10th, 1908, with said Bank, and said Bank to hold

stock and upon pa}^ment to said Bank by second

party of payments above referred to, said Bank is

to surrender and deliver to second party, one share

of said stock of the par value of $100, upon pay-

ment of each $75.00 to it by second party.

In witness whereof parties hereto have hereunto
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set their hands and seal the day and year above

written.

LESTER W. DAVID.

A. D. McRAE.
PETER JANSEiN.

EDWARD F. SWIFT.

A. D. DAVIDSON.

[Endorsed]: Complainant's Exhibit "A." Filed

U. S. Circuit Court, Western District of Washing-

ton. Mar. 16, 1910. A. Reeves Ayres, Clerk. W.

D. Covington, Deputy.

[Complainant^s Exhibit '*C"—Letter, Dated No-

vember 16, 1908, from Charles F. Munday to

National Bank of Commerce.]

PLFF. EX. "C."

Law Office of Nat'l Bank of Commerce,

Chas. F. Munday, Nov. 17, A. M.

P. O. Box 1813. Seattle.

Cable Address,

''Munday, Seattle"

Code used

Bedford-McNeil.

Seattle, Wash., Nov. 16, 1908.

National Bank of Commerce,

City.

Dear Sirs:

I represent Mr. Edward F. Swift of Chicago and

others, who are interested in a certain contract
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dated February 1st, 1908, between Lester W. David,

Edward F. Swift, Andrew D. Davidson, Alexander

D. McRae and Peter Jansen, in reference to the sale

of 3185 shares of the capital stock of Fraser Saw
Mills, Limited at the price of $75.00 per share, pay-

able in installments as specified in said contract,

under which agreement there has been delivered to

you 1834 shares by said Lester W. David.

Under this contract an installment of $25,000.00

became payable November 1st, 1908, which has not

been paid. I am informed that Mr. David has

served, or is about to serve, notice on you withdraw-

ing the stock and undertaking to cancel the agree-

ment.

On behalf of Mr. Edward F. Swift, and the others

interested with him, I beg to call your attention to

the fact that Mr. David has no such right under

this agreement. The sale of this stock was absolute,

and the stock was delivered in escrow, so that it has

passed entirely out of the hands and beyond the

control of David, and all that you can do with

the stock is to hold it for the purchasers and deliver

it upon pajTuent being made.

If the amount payable under the contract is not

paid Mr. David of course would have a cause of ac-

tion against the purchasers for the amount due.

But he would not have a right to cancel the agree-

ment or to demand a return of the stock. The

agreement is not in any sense an option agreement,

and has no forfeiture clause in it.

The reason the payment due November 1st was

not made is that the purchasers have a claim against
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Mr. David arising out of certain dealings between

them amounting to more than the entire balance re-

maining unpaid under the stock agreement, and they

will refuse to pay anything further to Mr. David

under the stock agreement until the other claim is

adjusted.

Mr. Swift and his associates will look to you to

hold this stock for them until they have settled their

differences with Mr. David.

Yours truly,

CHAS. F. MUNDAY.

[Endorsed]: Complainant's Exhibit ''C." Filed

U. S. Circuit Court, Western District of Washing-

ton. Mar. 16, 1910. A. Reeves Ayres, Clerk. W.
D. Covington, Deputy.

[Complainant's Exhibit ^'D"—Letter, Dated May

20, 1909, from Charles F. Munday to National

Bank of Commerce.]

PLFF. EX. "D."

Law Office of Nat'l. Bank of Commerce

Chas. F. Munday May 21, A. M.

P. 0. Box 1813. Seattle.

Cable Address,

''Munday Seattle"

Code used

Bedford-McNeil.

Seattle, Wash., May 20, 1909.

National Bank of Commerce,

City.

Dear Sirs

:

I have just been served with copy of the bill of
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Complaint in the suit of Lester W. David vs. A. D.

McEae, Peter Jansen, Edward F. Swift, and A. D.

Davidson, wherein David sues to recover the balance

claimed to be due under a contract touching certain

stock of the Fraser Saw Mills Limited, which con-

tract is dated February 1st, 1908, and under which

3185 shares of said stock was delivered to you, to

be delivered to the above named defendants upon

compliance with said agreement.

I beg to refer you to my letter of November 16th,

1908, touching this matter.

In the bill of complaint, which has been served

upon me, David alleges that by reason of the default

of the defendants in making the several payments

that you have delivered to him certificates for 1834

shares of such stock.

In my letter of November 16th I notified you that

the defendants had a claim against David amount-

ing to more that the entire balance remaining un-

paid under the agreement of February 1st, 1908.

Will you kindly inform me whether the allegation

of this complaint is true that you have delivered the

1834 shares to David?

If you have we shall contend that it was in viola-

tion of the terms upon which the same were de-

posited, and in violation of the notice, which I served

upon you on November 16, 1908, our contention

being that Mr. David has no further interest in the

stock, and that you should hold the same for Mr.

McEae and his associates.
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Kindly let me know the facts in regard to this

matter.

Yours, truly,

CHAS. F. MUNDAY.

[Endorsed]: Complainant's Exhibit "D." Filed

U. S. Circuit Court, Western District of Washing-

ton. Mar. 16, 1910. A. Reeves Ayres, Clerk. W.

D. Covington, Deputy.

United States Circuit Court, Western District of

Washington, Northern Division.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE, PEiTER JANSEN, EDWARD F.

SWIFT, and A. D. DAVIDSON,
Defendants.

Memorandum Decision on Question of Jurisdiction.

Filed May 13, 1910.

The question in the briefs I find to be—Is this

case cognizable in equity?

On looking into the record I find another question,

viz. : Is the case one of which a United States Cir-

cuit Court has jurisdiction ?

Diversity of citizenship appears to be the only

ground upon which Federal jurisdiction is predi-

cated. The plaintiff is stated to be a citizen of the

State of Washington. One of the defendants is an

alien, one is a citizen of the State of Nebraska, one



90 A. D. McRae et al.

is a citizen of the State of Illinois, and the other is

a citizen of the United States and an inhabitant of

the city of Toronto in Canada. As between him

and the plaintiff there is no controversy between a

citizen and an alien, nor between citizens of different

states, and while he is a party to the action, the

Court cannot entertain jurisdiction.

Bishop vs. Averill, 76 Fed. Eep. 386

;

Strawbridge vs. Curtis, 3 Cranch, 267

;

Roberts vs. Pacific and Arctic R'y & Nav. Co.,

104 Fed. 577;

Smith vs. Lyon, 133 U. S. 315

;

Sweeney vs. Carter Oil Co., 199 U. S. 252.

If this were a suit to foreclose a mortgage on real

estate the case of Hicklin v. Marco, 56 Fed. Rep.

549, would be a precedent for holding jurisdiction

to determine the controversy between the other

parties, after dismissing the defendant Davidson

from the case, but it is a serious question whether

the Court can adjudicate the controversy between

the other parties and carry its judgment into eifect,

if it should be favorable to the plaintiff without

disturbing the interests of the dismissed defendant.

In other words, as at present advised, I consider

Davidson to be an indispensable party.

Before ordering the case dismissed the Court will

allow the parties time to consider whether it is

worth while to attempt to keep the case in this court.

C. H. HANFORD,
Judge.

[Eoidorsed] : Memorandum Decision on Ques-

tions of Jurisdiction. Filed U. S. Circuit Court,
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Western District of Washington. May 13, 1910.

A. Reeves Ayres, Clerk. W. D. CoAdngton, Deputy.

In the United States Circuit Court for the Western

District of Washington, Northern Division.

No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT, and A. D. DAVIDSON,
Defendants.

Order [Dismissing Action Without Prejudice].

On motion of the complainant, it is by the Court

ORDERED that this action be dismissed without

prejudice as against the defendant A. D. Davidson.

C. H. HANFORD,
Judge.

[Endorsed] : Order. Filed U. S. Circuit Court,

Western District of Washington. Nov. 22, 1910.

A. Reeves Ayres, Clerk. W. D. Covington, Deputy.

[Opinion.]

United States Circuit Court, Western District of

Washington, Northern Division.

IN EQUITY—No. 1794.

LESTER W. DAVID,
Complainant,

vs.

A. D. McRAE et al.,

Defendants.
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Suit, by the vendor, for the specific performance of

an executory contract for the purchase by the defend-

ants of corporation stock, after delivery of the stock

in escrow in fulfillment of the contract. Decree for

complainant.

KERR & McCORD, for Complainant.

CHAS. F. MUNDAY, for Defendants.

HANFORD, District Judge:

This suit is founded upon a written contract of the

following tenor:

"This memorandum of sale made this first day of

February, 1908, by and between Lester W. David of

the Town of Blaine, State of Washington, herein-

after known as the first party, Edward F. Swift, of

the City of Chicago, State of Illinois, Andrew D.

Da^ddson of the City of Toronto, Province of On-

tario, Dominion of Canada, Alexander D. McRae of

the City of Winnipeg, Province of Manitoba, Domin-

ion of Canada, and Peter Jansen of the Town of

Jansen, State of Nebraska, hereinafter known as the

second party;

Witness that ; In consideration of one dollar paid

in hand, that party of the first part has this day sold

to second party three thousand one hundred and

eighty-five (3185) shares of the present capital stock

of the Eraser Saw Mills, Ltd., Corporation, at the

price of $75.00 seventy-five dollars, per share, pay-

ments of same to be made in the following manner

:
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March 15tli, 1908 $ 25,000.00

April 1st, 1908 25,000.00

April 15tli, 1908 13,875.00

May IStli, 1908 25,000.00

June 15th, 1908 12,500.00

Nov. 1st, 1908 25,000.00

Dec. 1st, 1908 25,000.00

Jaiiy. 1st, 1909 25,000.00

Feby. 1st, 1909. 25,000.00

March 1st, 1909 25,000.00

April 1st, 1909 12,500.00

$238,875.00

These payments to draw interest at the rate of

61/2% from date.

First party is to deposit with the Bank of Mon-

treal at New Westminster, B. C, or any chartered

Bank of Canada or any National Bank of Seattle or

San Francisco, this total number of Three Thousand

One hundred and eighty-five shares (3185 shares) of

stock, properly endorsed, on or before March 10th,

1908, with said Bank, and said Bank to hold stock

and upon payment to said Bank by second party of

payments above referred to, said Bank is to surren-

der and deliver to second party, one share of said

stock of the par value of $100., upon payment of each

$75.00 to it by second party.

In witness whereof parties hereto have hereunto
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set tlieir hands and seal the da}^ and year above writ-

ten,

LESTEE W. DAVID.
A. D. McRAE.
PETEE JANSEN,
EDWAED F. SWIFT,
A. D. DAVIDSON."

In a memorandum decision after the original sub-

mission of this cause, it was held that the case was

not within the jurisdiction of the Court for the

reason that as the record was then made, the requisite

diversity of citizenship was not apparent, the defend-

ant Davidson being a citizen of the United States re-

siding in Canada, and the Court expressed the opin-

ion, tentatively, that Davidson is an indispensable

party. Afterwards on motion of the complainant's

solicitor, the case was dismissed as to Davidson with-

out prejudice, and without other pleadings the case

has been again submitted for final determination.

The remaining defendants by argument, however,

contest the jurisdiction of the Court on the ground

that, there is now a defect of parties. In accordance

with the 51st Equity Eule the complainant might

have brought his suit against the other parties to the

contract without joining Davidson as a defendant,

and if that had been done, those joined as parties

defendant, might by their answer have suggested a

lack of an indf'spensable party as provided in the 52d

Equity Eule, and it is the opinion of the Court that

the same thing might have been done by a special

plea or supplemental answer, after the Court had

granted the complainant's motion to dismiss the case
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as to Davidson. The remaining defendants having

failed to raise the question in the manner provided

by the 52d Rule, the Court is authorized by the 53d

Rule to render a decree against them saving the

rights of Davidson.

The bill of complaint avers that in fulfilment of the

contract, the plaintiff deposited the stock which is

the subject of the contract, in escrow with the

National Bank of Commerce of Seattle, to be deliv-

ered absolutely to the defendants upon the payment

of the purchase price stipulated for, that Eighteen

Plundred and Thirty-four shares of the stock remains

in said bank and there is due on account of the pur-

chase price, a balance of $137,500.00, with interest.

The prayer of the complaint is for a judgment

against the defendants for the unpaid residue of the

purchase price with interest and costs, and for the

foreclosure of an alleged vendor's lien upon the

stock.

There is no controversy as to the facts—the com-

plainant has fully complied with all the requirements

of the contract on his part and the money which the

defendants agreed to pay for the stock is due to him.

In defense it is insisted that the stock is not subject

to any lien because no lien has been created by any

method recognized by law. No satisfactory answer

has been made to this contention but it does not fol-

low as a necessary consequence that the suit must
fail. The Court is not restricted in granting equita-

ble relief by the label which the complainant adopts

for his pleading, nor by the phraseology of his

prayer, but may render a decree for the kind of re-
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lief appropriate to the facts alleged and proved. In

this case appropriate relief is within the power of

the Court to grant. The complainant is entitled to

have a decree in his favor, for the specific perform-

ance of the contract, which will be accomplished by

exactly the same procedure as in the foreclosure of a

vendor's lien. It wiU be decreed that the defendants

pay the complainant the amount due and that a spe-

cial execution issue to be levied upon the stock in

escrow, which will be sold and the proceeds of the sale

applied in payment.

In the argument there has been no discussion re-

specting the power of a court of equity to decree

specific performance of, an executory contract for the

sale of personal property, my own researches, how-

ever, have led me to the conclusion that the jurisdic-

tion of the Court is ample, I am obliged to differ

from counsel on both sides as to the legal effect of

the contract. Both rest their arguments upon a the-

ory that the written contract is not an executory

contract for the future sale of the stock, but is evi-

dence of a sale in praesenti. It is the opinion of the

Court that the writing does prove an actual sale, to

be consummated, however, by the absolute delivery of

the stock certificates at the time of pa}anent of the

purchase price. Therefore, the title did not pass by

the execution of the written contract, but remained to

be transferred in the way that stock is usually trans-

ferred from one proprietor to another. Until pay-

ment of the purchase price, the defendants could not

sell the stock, nor could their creditors take it in

execution for their debts so as to defeat the intention
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expressed in the contract that it should remain in

escrow until paid for. With the stock held by the

bank in escrow, the complainant could not, in an

action for the purchase price, truthfully allege a sale

and delivery of the stock, nor could he withdraw the

stock for the purpose of making a tender. Being in

this situation the complainant has a right to insist

upon payment of the amount of money which has

become due according to the terms of the contract

and yet he is without an adequate legal remedy for

the deprivation of his right by the withholding of the

purchase money. The inadequacy of legal remedies

justifies the exertion of the powders of a court of

equity and is the basis of equity jurisdiction in all

cases.

Pomeroy on Specific Performance of Contracts,

Sections 17, 19; 26 Am. & Eng. Enc. of Law (2nd

Ed.) 103; Express Co. vs. Railroad Co., 99 U. S. 200.

By the uncontradicted averments of the bill of com-

plaint, it appears that 1834 shares of the stock re-

mains on deposit in escrow represented by a number

of certificates, each for a specified number of shares

and in order to save the rights of Davidson, an

equitable division will be made exempting from the

decree to be entered, the following certificates

:

,

Certificate number 102 for 310 shares

'' 118 " 32 "
u u -^gQ u 20 ''

" '' 206 " 85 ''

Making an aggregate of 447 "

In making this division the Court presumes from
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the wording of tlie contract that the four purchasers

acquired equal rights.

In accordance with this opinion a decree will be

entered against the defendants and each of them for

the balance of $13'7,500.00 with interest as specified

in the contract and for costs, and that a special exe-

cution be issued to be levied upon the stock on

deposit excepting the shares represented by the certi-

ficates above specified, and from the proceeds of sale

a sum equal to the value of one and one-half shares at

the highest sum bid for any shares, to be deposited in

escrow with the above-specified certificates to be dis-

posed of finally when the rights of Davidson shall

have been adjusted.

C. H. HANFORD,
Judge.

[Endorsed] : Opinion. Filed U. S. Circuit Court,

Western District of Washington. Dec. 29, 1910.

Sam'l D. Bridges, Clerk. W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Complainant,

A. D. McRAE, PETER JANSEN, EDWARD F.

and A. D. DAVIDSON,
Defendants.
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Decree.

This cause coming on to be heard this the 30th day

of December, A. D. 1910, Kerr & McCord appearing

for the complainant and Charles F. Munday appear-

ing for the defendants A. D. McRae, Peter Jansen,

Edward F. Swift, and was argued by counsel and

upon the conclusion thereof it is Ordered, Adjudged

and Decreed as follows, to wit

:

I.

ORDEEED, ADJUDGED and DECREED that

the complainant, Lester W. David, do have and re-

cover of and from the defendants A. D. McRae, Peter

Jansen and Edward F. Swift and each of them the

sum of $155,107.39, together with interest thereon

at the rate of 61/2% per annum from the date hereof

until paid, and for his costs and disbursements in this

action, to be taxed by the Clerk of this Court.

II.

IT IS FURTHER ORDERED that a special exe-

cution be issued from this court to be levied upon

thirteen hundred and eighty-seven (1387) shares of

the capital stock of the Fraser River Saw Mills, Lim-

ited, a corporation organized under the laws of the

Province of British Columbia, represented by the

following certificates of stock, all issued by said

Fraser River Saw Mills, Limited, and all endorsed in

blank by the former holders thereof and deposited

under the terms of the contract set forth in the Bill

of Complaint in the National Bank of Commerce of

Seattle, Washington, a National Banking Associa-

tion organized under the laws of the United States of
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America, and particularly described as follows, to

wit:

Certificate No. 15, Dated December 24, 1904, for

80 shares, issued to Lester W. David and endorsed

in blank by him.

Certificate No. 86, dated September 29th, 1906, for

50 shares, issued to Henry J. Crocker and by him en-

dorsed in blank.

Certificate No. 100, dated April 4th, 1905, for 410

shares, issued to Henry J. Crocker and by him en-

dorsed in blank.

Certificate No. 121, dated August 1st, 1907, for 75

shares, issued to Lester W. David and by him en-

dorsed in blank.

Certificate No, 145, dated August 21st, 1907, for

660 shares, issued to Lester W. David and by him en-

dorsed in blank.

Certificate No. 165, dated August 21st, 1907, for

100 shares, issued to Lester W. David and by him en-

dorsed in blank.

Certificate No. 166, dated August 21st, 1907, for 12

shares, issued to Lester W. David and by him en-

dorsed in blank, being all of the certificates of stock

so deposited in said National Bank of Commerce of

Seattle, except Certificates No. 102 for 310 shares of

the capital stock of said company; No. 118 for 32

shares; No. 180 for 20 shares and No. 206 for 85

shares ; and that said stock so levied upon be sold in

accordance with the rules and practice of this Court

and from the proceeds realized from the sale of said

stock a siun equal to the value of one and one-half

shares at the highest sum bid for any shares be de-
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posited in escrow with the specified certificates last

above mentioned in the National Bank of Commerce

of Seattle, AVashington, to be disposed of finally when

the rights of the defendant A. D. Davidson shall have

been adjusted; and all of the remaining proceeds of

the sale of the shares of stock first above mentioned

shall be applied toward the satisfaction of the judg-

ment above set forth. And if the proceeds realized

from the sale of said stock shall be insufficient to

satisfy said judgment in full the complainant shall

have general execution for the unsatisfied re-

mainder of said judgment after the application of the

proceeds of the sale of said stock against the property

of the said defendants A. D. McRae, Peter Jansen

and Edward F. Swift.

C. H. HANFORD,
Judge.

[Endorsed] : Decree. Filed TJ. S. Circuit Court,

Western District of Washington. Dec. 30, 1910.

Sam'l D. Bridges, Clerk. W. D. Covington, Deputy.

[Exception to Judgment and Decree.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Plaintiff,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.
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Come now the above-named defendants and except

to the judgment and decree of the Court rendered and

entered herein, and to each and every part thereof,

upon the ground that the same is contrary to law and

to the proofs adduced herein.

CHAS. F. MUNDAY,
Solicitor for Defendants.

The above and foregoing exceptions are hereby

allowed, and are hereby ordered to be entered of rec-

ord.

December 30, 1910.

C. H. HANFOED,
Judge.

Service of copy admitted this 30 da}^ of Dec, 1910.

KERR & McCORD,
Attorneys for Plff.

[Endorsed] : Exceptions to Final Decree. Filed

U. S. Circuit Court, Western District of Washing-

ton. Dec. 30, 1910. Sam'l D. Bridges, Clerk. W.
D. Covington, Deputy.

[Order Fixing Amount of Supersedeas Bond.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Plaintife,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT, and A. D. DAVIDSON,
Defendants.
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Now, on this 30th day of December, 1910, the de-

fendants, A. D. McRae, Peter Jansen and Edward

F. Swift, having applied to the Court to fix the

amount of the bond to be given by them on appeal

herein to the United States Circuit Court of Appeals

for the Ninth Circuit, to operate as a supersedeas:

IT IS ORDERED By the Court that the amount

of such supersedeas bond so to be given by said de-

fendants shall be and is hereby fixed at the sum of

One Hundred and Fifty Thousand Dollars.

C. H. HANFORD,
Judge.

Service of copy admitted this 30 day of Dec, 1910.

KERR & McCORD,
Attorneys for Plif

.

[Endorsed] : Order Fixing Amount of Superse-

deas Bond. Filed U. S. Circuit Court, Western

District of Washington. Dec. 30, 1910. Sam'l D.

Bridges, Clerk. W. D. Covington, Deputy.

[Petition for, and Order Allowing Appeal.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1794.

LESTER W. DAVID,
Plaintife,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.
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PETITION FOR APPEAL TO THE UNITED
STATES CIRCUIT COURT OF APPEALS,
FOR THE NINTH CIRCUIT, AND ORDER
ALLOWNG THE SAME.

To the Honorable, the Circuit Court of the United

States for the Western District of Washington,

Northern Division

:

The defendants, A. D. McRae, Peter Jansen and

Edward F. Swift and each of them, conceiving them-

selves aggrieved b}^ the decree made and entered by

said Court on the 30th day of December, 1910, in the

above-entitled cause, do hereby appeal from said

judgment, order and decree to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for the

reasons specified in the assignment of errors, which

is filed herewith, and they pra}^ that this appeal may
be allowed, and that a transcript of the record, pro-

ceedings and all papers upon which said decree was

made, together with the testimony therein submitted,

duly authenticated, may be sent to the United States

Circuit Court of Appeals for the Ninth Circuit at

San Francisco, California.

Dated this 3d day of January, A. D. .1911.

CHAS. F. MUNDAY,
Solicitor for Defendants.

And now, to wit, on January 3d, 1911, it is ordered

that the appeal in the above-entitled cause be allowed

as prayed for.

C. H. HANFORD,
District Judge of the United States, Presiding in the

Above-entitled Circuit Court of the United

States.
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Service of copy admitted this 3d day of January,

1911.

KERR & McCORD,
Office 301 Mutual Life Bid., Seattle, Wash.,

Solicitors for Plaintiff.

[Endorsed] : Petition for Appeal to the United

States Circuit Court of Appeals, for the Ninth Cir-

cuit and order allowing the same. Filed U. S. Cir-

cuit Court, Western District of Washington. Jan.

3, 1911. Sam'l D. Bridges, Clerk. W. D. Coving-

ton, Deputy.

[Bond.]

In the Circuit Court of the United States for the

Western District of Washington^ Northern

Division.

No. 1794.

LESTER W. DAVID,
Plaintiff,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVID80N,
Defendants.

Know All Men by These Presents, That we, A. D.

McRae, Peter Jansen and Edward F. Swift, as prin-

cipals, and American Surety Company of NewYork,

a corporation, as surety, are held and firmly bound

unto Lester W. David in the full and just sum of

One Hundred and Fifty Thousand Dollars ($150,-

OOO.OO') to be paid to the said Lester W. David, his
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executors, administrators and assigns, to which

payment well and truly to be made we bind our-

selves, our heirs, executors and administrators and

successors jointly and severally by these presents.

Sealed with our seals and dated this 3d day of

January, 1911.

Whereas, lately at the Circuit Court of the United

States for the Western District of Washington,

Northern Division, in a suit pending in said court

between the said Lester W. David, complainant,

and the said A. D. McRae, Peter Jansen and Ed-

ward F. Swift, defendants, a final judgment and de-

cree was entered in favor of the complainant, and

against said defendants, by the said Court, on the

30th day of December, 1910;

And whereas. The said named defendants are

each about to take an appeal from said final judg-

ment and decree to the United States Circuit Court

of Appeals for the Ninth District;

Now, therefore. The condition of this obligation

is such that if the above-named A. D. McRae, Peter

Jansen and Edward F. Swift shall prosecute said

appeal to effect and answer all damages and costs

if they fail to make their plea good, then this obli-

gation shall be void; otherwise the same shall be

and remain in full force and effect.

A. D. McRAE. [Seal]

PETER JANSEN. [Seal]

EDWARD F. SWIFT. [Seal]

Each by

CHAS. F. MUNDAY,
His Attorney and Solicitor.
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AMERICAN SURETY COMPANY OF
NEW YORK.

By R. S. WELDON,
Resident Vice-president.

[8eal] a H. MELROSE,
Resident Assistant Secretary.

The foregoing bond is hereby approved this Janu-

ary 3d, 1911.

C. H. HANFORD,
Judge.

Service by copy admitted this 3d day of January,

1911.

KERR & McCORD,
Office 301 Mutual Life Bid., Seattle, Wash., Solic-

itors for Plaintiff.

[Endorsed] : Bond on Appeal. Filed U. S. Cir-

cuit Court, Western District of Washington. Jan.

3, 1911. Sam'l D. Bridges, Clerk. W. D. Coving-

ton, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1794.

LESTER W. DAVID,
Plaintiff,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.
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Assignment of Errors.

And now, on the 3d day of January, 1911, come

A. D. McRae, Peter Jansen and Edward F. Swift,

defendants, by Chas. F. Munday, tlieir solicitor, and

say:

That in the final decree rendered and entered by

the Circuit Court of the United States for the West-

ern District of Washington, Northern Division, in

the above-entitled cause, on the 30th day of Decem-

ber, A. D. 1910, and in the record and proceedings

in the above-entitled matter there is manifest error

in this, to wit:

1. That there is no equitj^ in the bill of the com-

plainant; said bill sets forth no facts sufficient to

enable a court of equity to take jurisdiction of the

above-entitled cause, and said Court erred in over-

ruling defendant's demurrer to said bill of com-

plaint.

2. That it appears upon the face of the complain-

ant's bill and upon the face of the record and pro-

ceedings herein that the necessary diversity of citi-

zenship does not exist to give jurisdiction to the

court herein.

3. That it appears upon the face of the bill of

complaint herein that Andrew D. Davidson was and

is an indispensable party to this suit, and that he

was a citizen of the United States, resident of a

foreign country, to wit, Canada, and for that reason

the United States Circuit Court was and is without

jurisdiction of this suit.

4. That said bill of complaint and the evidence

taken herein show that complainant is not entitled
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to any equitable relief whatever, but has a plain and

adequate remedy at law, and the Court erred in

awarding complainant equitable relief.

5. That said bill of complaint and the evidence

taken herein show that if complainant is entitled to

any equitable relief whatever such claim is by de-

cree of foreclosure and sale, and not the relief

granted by the decree herein.

6. That the Court erred in refusing to dismiss

the bill of complaint herein for want of jurisdiction.

7. That the Court erred in refusing to dismiss the

bill of complaint herein for want of equit}^, and be-

cause complainant had a plain and adequate remedy

at law.

8. That the Court erred in holding and decid-

ing that it had jurisdiction of this cause.

9. That the Court erred in rendering and enter-

ing a final decree on the merits herein.

10. That the Court erred in not dismissing the

complainant's bill of complaint upon the proof.

11. That the Court erred in rendering and enter-

ing judgment and decree herein in favor of the com-

plainant, and against these defendants, and in not

rendering and entering judgment and decree herein

dismissing this suit.

Wherefore, the said defendants A. D. McRae,

Peter Jansen and Edward F. Swift pray that the

said judgment and decree herein may be reversed,

and that the said Circuit Court of the United States

for the Western District of Washington, Northern

Division, be ordered to enter an order dismissing
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said bill of complaint.

CHAS. F. MUNDAY,
Solicitor for said Defendants.

Service by copy admitted this 3d day of January,

1911.

KERR & McCORD,
Office 301 Mutual Life Bid., Seattle, Wash., Solici-

tors for Plaintiff.

[Endorsed] : Assignment of Errors. Filed U. S.

Circuit Court, Western District of Washington.

Jan. 3, 1911. Sam'l. D Bridges, Clerk. W. D. Cov-

ington, Deputy.

[Citation (Copy).]

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1794.

LESTER W. DAVID,
Plaintiff,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.

United States of America,—ss.

To Lester W. David, Greeting:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at the City of San

Francisco, in the State of Califomia, within thirty
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(30) days from the date hereof, to wit, on the

day of February, 1911, pursuant to an appeal filed

in the Clerk's office of the Circuit Court of the

United States for the Western District of Washing-

ton, Northern Division, wherein, A. D. McRae,

Peter Jansen and Edward F. Swift are appellants,

and you, the said Lester W. David is appellee, to

show cause, if any there he, why the final judgment

and decree rendered against said appellants should

not be reversed, and why speedy justice should not

be done to the parties in that behalf.

Witness, the Honorable C. H. HANFORD, Judge

of the District Court of the United States for the

Western District of Washington, presiding in the

Circuit Court of the United States for said Western

District of Washington.

Dated January 3d, 1911.

C. H. HANFORD,
Judge of the District Court of the United States

Presiding in the Circuit Court of the United

States.

[Seal] Attest: SAM'L D. BRIDGES,
Clerk of the U. S. Circuit Court, Western District

of Washington.

By W. D. Covington,

Deputy Clerk.

Service by copy admitted this 3id day of January,

1911.

KERR & McCORD,
Solicitors for Plaintiff and Appellee.
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[Endorsed] : Citation. Filed U. S. Circuit Court,

Western District of Washington. Jan. 3, 1911.

Sam'l D. Bridges, Clerk. W. D. Covington, Deputy.

[Praecipe for Record.]

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1794.

LESTER W. DAVID,
Plaintiff,

vs.

A. D. McRAE, PETER JANSEN, EDWARD E.

SWIFT and A. D. DAVIDSON,
Defendants.

To the Clerk of the Above-named Court:

You will please forthwith prepare, certify and

transmit to the office of the Clerk of the United

States Circuit Court of Appeals for the Ninth Ju-

dicial Circuit, at San Francisco, California, a rec-

ord on the pending appeal of the defendants, A. D.

McRae, Peter Jansen and Edward F. Swift from

the decree lately entered in favor of the plaintiff in

the above-entitled cause on the 30th day of Decem-

ber, 1910, which record shall consist of a transcript

of all the files, records and proceedings in said cause,

together with the deiDositions taken therein.

CHAS. F. MUNDAY,
Solicitor for Said Defendants.
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Service of copy admitted this day of Janu-

ary, 1911.

Solicitors for Plaintiff.

[Endorsed] : Praecipe for Transcript. Filed U.

S. Circuit Court, Western District of Washington.

Jan. 3, 1911. Sam'l D. Bridges, Clerk. W. D. Cov-

ington, Deputy.

[Certificate of Clerk Circuit Court to Record, etc.]

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1794.

LESTER W. DAVID,
Plaintiff and Appellee,

vs.

A. D. McRAE, PETER JANSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants and Appellants.

United States of America,

Western District of Washington,—ss.

I, Sam'l D. Bridges, Clerk of the Circuit Court of

the United States, for the Western District of Wash-

ington, do hereby certify the foregoing one hundred

and seventeen (117) typewritten pages, numbered

from 1 to 117, inclusive, to be a full, true and cor-

rect copy of so much of the record and proceedings

in the above and foregoing entitled cause, as is



114

•

A.D. McRae et al.

called for by praecipe of solicitor for defendants and

appellants, as the same remain of record and on file

in tlie office of the Clerk of said Court, and that the

same constitute the record on appeal from the or-

der, judgment and decree of the Circuit Court of

the United States, for the Western District of Wash-

ington, to the Circuit Court of Appeals for the Ninth

Judicial Circuit.

I further certify that I hereto attach and herewith

transmit the original Citation issued in this cause.

I further certify that the cost of preparing and

certifying the foregoing transcript is the sum of

$85.90, and that the said sum has been paid to me
by Charles F. Munday, Esq., solicitor for defendants

and appellants.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said Circuit Court, at

Seattle, in said District, this- 6th day of January,

1911.

[Seal] SAM'L D. BRIDGES,
Clerk.

By W. D. Covington,

Deputy Clerk.
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[Citation (Original).]

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1794.

LESTER W. DAVID,
Plaintiff,

vs.

A. D. McRAE, PETER JANiSEN, EDWARD F.

SWIFT and A. D. DAVIDSON,
Defendants.

United States of America,—ss.

To Lester W. David, Greeting:

You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at the City of San

Francisco, in the State of California, within thirty

(30) days from the date hereof, to wit, on the

day of February, 1911, pursuant to an appeal filed

in the Clerk's office of the Circuit Court of the

United States for the Western District of Washing-

ton, Northern Division, wherein A. D. McRae,

Peter Jansen and Edward F. Swift are appellants,

and you, the said Lester W. David, is appellee, to

show cause, if any there be, why the final judgment

and decree rendered against said appellants should

not be reversed, and why speedy justice should not

be done to the parties in that behalf.

Witness, the Honorable C. H. HANFORD, Judge

of the District Court of the United States for the

Western District of Washington, presiding in the

Circuit Court of the United States for said Western
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District of Washington.

Dated January 3d, 1911.

C. H. HANFORD,
Judge of the District Court of the United States

Presiding in the Circuit Court of the United

States.

[Seal] Attest: SAM'L D. BEIDGES,
Clerk of the U. S. Circuit Court, Western District

of Washington.

B}^ W. D. Covington,

Deputy Clerk.

Service by copy admitted this 3d day of January,

1911.

KERR & McCORD,
Solicitors for Plaintiff and Appellee.

[Endorsed] : No. 1794. In the United States Cir-

cuit Court, Western District of Washington, North-

ern Division. Lester W. David, Plaintiff and Ap-

pellee, vs. A. D. McRae et al, Defendants and Ap-

pellants. Citation. Filed U. S. Circuit Court,

Western District of Washing-ton. Jan. 3, 1911.

Sam'l D. Bridges, Clerk. W. D. Covington, Deputy.

[Endorsed]: No. 1940. United States Circuit

Court of Appeals for the Ninth Circuit. A. D. Mc-

Rae, Peter Jansen, and Edward F. Swift, Appel-

lants, vs. Lester W. David, Appellee. Transcript of

Record. Upon Appeal from the United States Cir-

cuit Court for the Western District of Washington,

Northern Division.

Filed January 9, 1911.

F. D. MONCKTON,
Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

CONTINENTAL AND COM'MERCIAL TRUST
AND SAVINGS BANK, Trustee,

Appellant,

vs.

CHARLES W. McCARTY,
Appellee.

Messrs. RICHARDS & HAGA,
Residence, Boise, Idaho,

Attorneys for Appellant.

B. S. CROW, Esq.,

Attorney for Appellee.

In the Circuit Court of the United States for the

District of Idaho, Central Division.

IN EQUITY—No. 339.

CONTINENTAL AND COMiMERCIAL TRUST
AND SAVINGS BANK, Trustee,

Plaintiff,

vs.

CHARLES W. McCARTY,
Defendant.

Complaint.

To the Honorable Judges of the Circuit Court of the

United States for the District of Idaho, Central

Division, Sitting in Equity

:

The Continental and Commercial Trust and Sav-
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ings Bank, a corporation created by and existing

under the laws of Illinois, brings this its bill of com-

plaint against Charles W. McCarty, a citizen and

resident of the State of Oklahoma

:

(1) And thereupon your orator complains and

says that the Continental and Commercial Trust and

Savings Bank (formerly named The American Trust

and Savings Bank) is a corporation created by and

existing under the laws of the State of Illinois and

having its principal office for the transaction of its

business in the City of Chicago in said State, and is

a citizen of the State of Illinois within the meaning

of the laws fixing and detemiining the jurisdiction of

this Honorable Court, and that it has complied with

the laws of the State of Idaho relating to foreign

corporations doing business in said state; that the

said defendant, Charles W. McCarty, now is, and

during all the times hereafter mentioned was, a citi-

zen and resident of the State of Oklahoma.

(2) And your orator further shows that on and

prior to the 12th day of October, 1908, the Kings Hill

Irrigation and Power Company, a corporation or-

ganized and existing under the laws of the State of

Nevada and doing business in the State of Idaho

under and by virtue of a compliance with the laws

thereof, was constructing an irrigation system in said

State of Idaho under the act of Congress commonly

known as the Carey Act and the laws of the State of

Idaho passed in furtherance of said act, and under

a contract between said company and the State of

Idaho, a true and correct copy of which is annexed

to this bill of complaint and marked Exhibit "A,"
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and your orator prays that the sam« may be taken as

a part of this bill of eomplaint as fully as if embodied

herein.

(3) That on the 12th day of October, 1908, the

said Kings Hill Irrigation and Power Company, as

your orator is informed and believes, after full and

due compliance with the laws of the State of Idaho

and with the rules and regulations of the State Board

of Land Commissioners of said State, relatmg to

such m^atters, and with the consent and permission

of said State Board of Land Commissioners, sold,

transferred and conveyed to the defendant, Charles

W. McCarty, forty-two and ninety-seven one-hun-

dredths (42.97) shares of the capital stock of the

Glenns Ferry Canal Company, Limited, a corpora-

tion organized under the laws of the State of Idaho

and being the corporation mentioned and referred to

in the said contract between the Kings Hill Irriga-

tion and Power Company and the State of Idaho,

hereto annexed as Exhibit "A," and which, accord-

ing to the terms of said contract, was to be orgamzed

for the purpose of taking over the said irrigation

system and for operating and maintaining the same.

(4) And your orator further shows unto your

Honors that the purchase price of said shares of

stock was Two Thousand Seven Hundred and Nine-

ty-three and Five One-hundredths ($2,793.05) Dol-

lars, of which sum the said defendant on said 12th

day 'of October, 1908, as your orator is informed and

believes, paid to the said Kings Hill Irrigation and

Power Company the sum of Two Hundred and Sev-

enty-nine and Thirty-one One-hundredths ($279.31)
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Dollars, leaving a balance due the said Kings Hill
Irrigation and Power Company of Two Thousand
Five Hundred and Thirteen and Seventy-four One-
hundredths ($2,513.74) Dollars, which said balance
the said defendant agreed to pay in nine (9) equal
annual instalments maturing on November 1 of each
year, beginning with the year 1909.

(5) And your orator further shows that by the
terms of said contract said defendant agreed to pay
interest on all deferred payments specified in said
contract at the rate of six (6%) per cent per annum
from April 1, 1909, provided the water evidenced by
said shares of stock, and which the said defendant
was entitled to receive by reason of his ownership of
said shares, was available for use during the irriga-
tion season of 1909 upon the land described in said
stock certificate and in said contract, to wit, Lot
Three (3) of Section Five (5) in Township Six (6)
South of Range Eleven (11) East, Boise Meridian
Owyhee County, Idaho, and, if water was not avail-
able for said season, interest should commence when
such water became available, all of which more fully
appears from the said contract, a true and correct
copy of which is annexed to this bill of complaint and
marked Exhibit "B," and your orator prays that the
same may be taken as a part of this bill of complaint
as fully as if embodied herein.

(6) And your omtor further shows unto your
Honors that heretofore and on or about the 2d day
of November, 1908, the said Kings Hill Irrigation
and Power Company, being thereunto duly author-
ized, by its president and secretary and under its cor-
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porate seal, made and executed its first mortgage

coupon bonds to the amount of Five Hundred Thou-

sand ($500,000) Dollars, all bearing date on said 2d

day of November, 1908, by the terms of which bonds

the said Kings Hill Irrigation and Power Company

promised and agreed to pay to the holder of each

bond (or, in case the same should be registered, then

to the registered owner thereof) the par value

thereof at the time therein stated, with interest

thereon at the rate of six (6) per cent per annum,

payable semi-annually on the first day of May and of

November of each year, on the presentation and sur-

render of the respective interest coupons annexed to

said bonds. It was further provided in said bonds

and therein stipulated and agreed that both the prin-

cipal and interest thereof should be paid at the office

of your orator in the City of Chicago, State of Illi-

nois.

(7) And your orator further shows unto your

Honors that on or about said 2d day of November,

1908, as security for the due and punctual payment

of the principal and interest of the said bonds, and

each of them, as they became due, or should or ought

to be paid, the said Kings Hill Irrigation and Power

Company executed and delivered to your orator, as

trustee, a certain mortgage deed or indenture of

trust known as its first mortgage and deed of trust,

wherein and whereby the said Kings Hill Irrigation

and Power Company conveyed to' your orator as

trustee, and as security for the payment of the prin-

cipal and interest of said bonds, certain irrigation

works and property, including the contract executed
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by the defendant, Charles W. McCarty, as aforesaid,
a copy of which is hereto annexed as Exhibit ''B,"
and other similar contracts, and, on or about the 15th
day of December, 1908, the said Kings Hill Irriga-
tion and Power Company, by a separate instrument
in writing and for the purpose of more completely
transferring to and vesting the title thereof in your
orator, assigned and transferred to your orator as
trustee under said first mortgage and deed of trust,
the said contract of the defendant, Charles W. Mc-
Carty, and delivered to and deposited with your ora-
tor the said contract, to be by your orator held as
security for, and the proceeds thereof to be applied
to, the payment of principal and interest of the bonds
authorized to be issued as aforesaid, and immediately
upon the assignment of such contract to your orator
for the purposes aforesaid, and on or about said 15th
day of December, 1908, due and legal notice was
served upon the said defendant, Charles W. Mc-
Carty, of the assignment to your orator of said con-
tract, a copy of which is hereto annexed as Exhibit

(8) And your orator further shows unto your
Honors that the said contract, Exhibit "B," by its
terms, is a first and prior lien upon the land and
premises therein and in this bill of complaint de-
scribed, to the amount of the deferred payments
therein specified, and as security for the payment of
said deferred payments; and, as further and addi-
tional security for the payment of the sums due and
to become due thereunder, the said defendant (as in
said contract provided) indorsed over and pledged to
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and deposited with the said Kings Hill Irrigation

and Power Company the said certificate of stock m

the Glenns Ferry Canal Company, Limited, for 42.97

shares, which said certificate of stock the said Kings

Hill Irrigation and Power Company assigned to and

pledged with your orator at the time of the assign-

ment of said contract as aforesaid, and your orator,

trustee as aforesaid now holds and ever since on or

about the 15th day of December, 1908, has held the

said certificate of stock and the said contract, under

said first mortgage and deed of trust and as security

for the payment of the principal and interest of the

bonds issued by said Kings Hill Irrigation and

Power Company under said mortgage deed of trust

as aforesaid, but upon the express condition and pro-

vision that, upon the payment by the said defendant

of the amount due according to the terms of said con-

tract, the said certificate of stock should be re-

assigned and transferred to the said defendant and

to him delivered, together with a release of defend-

ant's land above described from the lien created by

said mortgage deed of trust and the said contract.

(9) And your orator further shows unto your

Honors that the said first mortgage coupon bonds of

the Kings Hill Irrigation and Power Company have

been issued under said mortgage deed of trust to the

amount of more than Three Hundred and Fifty

Thousand ($350,000) Dollars, par value, and that all

of said bonds were certified by your orator and sold,

as your orator is informed and believes and so

charges the fact to be, to innocent holders, for value,

subsequent to the assignment to your orator of the
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said contract of defendant and the said certificate of

stock, and subsequent to the deposit of said contract

and certificate of stock with your orator and upon

the faith and credit of the security afforded thereby,

and by other similar contracts and certificates of

stock, and the said bonds are now in the hands of in-

nocent holders, for value, and your orator is in-

formed and believes and to alleges the fact to be that

the bonds were purchased by holders thereof because

and by reason of the fact that there had been assigned

to and deposited with your orator as trustee, the said

contract of the defendant and other similar contracts

and other certificates of stock, the same to be held

by your orator as security for the payment of said

bonds and interest thereon, under said first mortgage

and deed of trust.

(10) And your orator further shows unto your

Honors, upon its information and belief, that neither

the principal nor interest of the bonds so issued and

certified can be paid except from the moneys col-

lected under the contract of said defendant assigned

and deposited as aforesaid, and other similar con-

tracts assigned and deposited with your orator under

said first mortgage and deed of trust.

(11) And your orator further shows unto your

Honors that the said defendant has wholly defaulted

in his payments under said contract, and has failed

and neglected to pay the principal and interest, or

an}^ part thereof, becoming due on November 1, 1909,

and has failed and neglected to pay any of the pay-

ments mentioned in said contract to be paid by the

said defendant, either principal or interest, and by
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reason thereof your orator has elected to declare the

entire amount of the principal purchase price for

said shares of stock as due and payable, with interest

thereon as in said contract provided.

(12) And your orator further shows unto your

Honors, upon its information and belief, that the

irrigation system- in said contract described was so

far completed on the 14th day of May, 1909, that

water on said date became available, and ever since

has been available for the irrigation of the lands de-

scribed in said contract, within one-half mile of the

quarter section in which said land is situated, and

ever since said 14th day of May, 1909, the water to

which the said defendant is entitled under said con-

tract and by reason of the purchase of said shares

of stock has been available for distribution from said

irrigation system for use upon said land at a point

within one-half mile of the land in said contract de-

scribed, and the said defendant, as your orator is

informed and believes, during the irrigation season

of 1900 and after the 14th day of May, of said year,

used water from said irrigation system under said

contract for the irrigation of the said land, and such

water has been available for the use of the defendant

during the entire irrigation season of 1910.

(13) And your orator further shows unto your

Honors that the said defendant sometimes alleges

and pretends that no payments are yet due under the

said contract because water was not available at the

beginning of the irrigation season of 1909 or prior

to May 14 of said year for the irrigation of his land

at the point or within the distance stated in said con-
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tract, and that by reason thereof the payment speci-

fied in said contract as due on November 1, 1909, does

not become due until November 1, 1910, if then.

And said defendant sometimes pretends and al-

leges that he is not required to pay interest under

said contract from a date earlier than April 1, 1910,

if then, because of the fact that water was not avail-

able at the beginning of the irrigation season of 1909,

or prior to May 14th of said year.

And the said defendant sometimes pretends and

alleges that no payment of either principal or inter-

est should be made under said contract until the said

irrigation system has been entirely completed and

accepted by the State of Idaho in the manner pro-

vided in the contract between the State of Idaho and

the said Kings Hill Irrigation and Power Company,

a copy of which is hereto annexed as Exhibit "A."

(14) And your orator further shows unto your

Honors that the said defendant, after entering into

said contract (Exhibit "B," annexed hereto) filed

upon and entered, according to law, the land herein-

before and in said contract described, which said land

had been segregated from the public domain under

the Act of Congress commonly known as the Carey

Act and was subject to entry under the laws of the

State of Idaho passed in furtherance of said act of

Congress, and the said defendant received from the

State of Idaho a certificate of location entitling him

to hold and receive the said land and premises upon

a compliance with the said act of Congress and the

laws of the State of Idaho, and the said land is now
held by said defendant under the said acts and laws
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and tlie certificate of location received from the State

of Idaho as aforesaid.

(15) And your orator further shows unto your

Honors that, by virtue of the said mortgage deed of

trust and the said assignment from said Kings Hill

Irrigation and Power Company to your orator, it has

full power and authority to collect all moneys due

and to become due under the said contract and to in-

stitute such actions at law and suits in equity in its

own name as may be necessary to enforce the collec-

tion of the payments specified in said contract.

To the end, therefore, that your orator may have

that relief which it can only obtain in a court of

equity, and that the said defendant may answer the

premises, but not upon oath or affirmation, an answer

under oath being hereby expressly waived by your

orator, it now prays the court

:

That the said defendant, Charles W. McCarty,

may appear before this Honorable Court and answer

this, your orator's, bill according to the rules and

practice of the said court, without oath, answer on

oath being hereby waived, and that the usual decree

may be made for the sale of the mortgaged premises

aforesaid, and for the payment of the amount due to

your orator, to wit, for Two Thousand Five Hundred

and Thirteen and Seventy-four One-hundredths

($2,513.74) Dollars, with interest thereon at the rate

of six (6%) per cent per annum from May 14, 1909,

and its costs of this suit, and that the said defendant,

and all persons claiming under him subsequent to the

commencement of this suit, and all other persons,

although not parties to this suit, who have any liens
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by judgment or decree upon the said premises sub-

sequent to tbe said contract, or any liens or claims

tbereon, either as purchasers, incumbrancers, or

otherwise, may be barred and foreclosed of all equity

of redemption in the said premises.

And may it please your Honors to grant to your

orator a writ of subpoena, to be directed to the said

Charles W. McCarty, thereby commanding him on a

day certain therein to be named, and under a certain

penalty, to be and appear before this Honorable

Court, then and there to answer (but not under oath)

all and singular the premises, and to stand to, per-

form and abide by such order, direction, and decree

as may be made against him in the premises, as shall

seem meet and agreeable to equity.

And your orator will ever pray.

RICHARDS & HAGA,
Solicitors for Plaintiff, Residence, Boise, Idaho.

United States of America,

District of Idaho,—ss.

Oliver O. Haga, being first duly sworn, u23on his

oath deposes and says

:

That he is one of the solicitors for the Continental

and Commercial Trust and Savings Bank, the plain-

tiff in the foregoing bill of complaint; that he has

read the foregoing bill of complaint and knows the

contents thereof; that the allegations therein con-

tained, except those stated or alleged to be on infor-

mation or belief, are true of this deponent's own

knowledge ; that all allegations and statements in said

bill of complaint contained and stated to be on in-

formation or belief said deponent believes to be true

;
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that he has secured his information as to such mat-

ters from an examination of the original instruments

in said bill of complaint referred to, and from the

books and records of the said Kings Hill Irrigation

and Power Company, and from statements made by

the said defendant.

OLIVER 0. HAGA.

Subscribed and sworn to before me this 10th day

of October, 1910.

[Seal] EDNA L. HICE,

Notary Public in and for Ada County, Idaho.

Exhibit **A" [to Complaint].

CONTRACT.
THIS AGREEMENT, Made and entered into, in

duplicate, this 1st day of May, 1908, by and between

the STATE OF IDAHO, the party of the first part,

through the State Board of Land Commissioners of

said State, said Board consisting of Frank R. Good-

ing, Governor, Robert Lansdon, Secretary of State,

John J. Guheen, Attorney General, and S. Belle

Chamberlain, Superintendent of Public Instruction

of said State, and the KINGS HILL IRRIGATION
& POWER COMPANY, a corporation organized

and existing under the laws of the State of Nevada

and doing business in the State of Idaho under and

by virtue of a compliance with the laws thereof, the

party of the second part, WITNESSETH : That,

WHEREAS, the Glenns Ferry Land & Irrigation

Company, predecessor in interest of the said party

of the second part, did heretofore, to wit, on the 18th

day of May, 1903, file with the said State Board of

Land Commissioners of the State of Idaho, a pro-
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posal for the construction of certain irrigation works

situated in the counties of Lincoln, Cassia (now Twin

Falls), Owyhee and Elmore in said State of Idaho,

under the provisions of Section 4 of the Act of Con-

gress approved August 18th, 1894, commonly known

as the Carey Act, and the acts amendatory thereof,

and the laws enacted by the State of Idaho in pur-

suance of the power granted by the said Acts of Con-

gress; and,

WHEREAS, at the request of the State of Idaho

the lands lying under said irrigation works have been

by contract between the United States and the State

of Idaho, bearing date the 30th day of March, 1904,

set apart by the United States in compliance with the

provisions of said Acts of Congress, the said lands

being designated as List No. 7 of the State of Idaho,

copies of said list being on file in the United States

Land Offices at Boise and Hailey, Idaho, and the said

lands so set apart and included in said List No. 7 be-

ing particularly and fully set out in the land contract

between the United States and the State of Idaho, to

which reference is hereby had for a full and complete

description of said lands ; and,

WHEREAS, on the 6th day of May, 1904, the said

State Board of Land Commissioners, pursuant to

resolution duly passed on said date by said Board,

entered into a formal contract with the said Glenns

Ferry Land & Irrigation Company, Limited, for the

construction of said irrigation works in pursuance to

said proposal; and,

WHEREAS, the said Glenns Ferry Land & Irri-

gation Company, Limited, after expending large
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sums of money under said contract and partially

completing the said irrigation works, sold, trans-

ferred and conveyed all its rights, title and interest

in such irrigation works and in and to said contract

with the State of Idaho, dated May 6th, 1904, to the

said Kings Hill Irrigation & Power Company, the

party of the second part hereto ; and,

WHEREAS, on the 22nd day of January, 1908,

the said State Board of Land Commissioners, pur-

suant to resolution theretofore passed by said Board,

entered into a contract with the party of the second

part for the completion of said irrigation works; and,

WHEREAS, it satisfactorily appearing to said

Board from the reports of engineers and others fa-

miliar with said irrigation works and the lands

situated thereunder and to be irrigated therefrom,

that the cost of constructing and completing said

works will greatly exceed the estimates of construc-

tion upon which the price for water rights was fixed

and determined in the said contract of January 22nd,

1908, and the said contract of May 6th, 1904, and that

the amount of land that can be irrigated from such

irrigation works is considerably less than what is

shown by the proposal of the said Glenns Ferry Land
& Irrigation Company as susceptible of irrigation

therefrom, and that by reason thereof it is now
deemed necessary and proper to increase the price at

which water rights may be sold by the party of the

second part for the irrigation of said lands, and to

otherwise change and modify the said contract of

January 22nd, 1908, and the said contract of May
6th, 1904; and,
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WHEREAS, the said State Board of Land Com-

missioners have resolved to enter into a new contract

with the said party of the second part upon the terms

and conditions hereinafter set forth, and have di-

rected the execution of this agreement

:

NOW, THEREFORE, in consideration of the

premises and of the covenants and agreements here-

inafter mentioned and to be kept and performed by

the respective parties hereto, it is mutually cove-

nanted and agreed, as follows

:

I.

PURPOSES OF CONTRACT.
The said party of the second part agrees to con-

struct and build the said irrigation works mentioned

in said proposal and hereinafter referred to and

more particularly described, and to provide for the

sale of shares of water rights in said irrigation works

from time to time, as and in the manner hereinafter

provided, to persons filing upon portions of the lands

hereinbefore described and referred to, and to the

purchasers and owners of school land and other State

lands and to the owners of other lands situated under

said irrigation works, or any extension thereof, and

which are susceptible of irrigation therefrom; such

shares or water rights to be sold on the terms herein-

after specified, and also to finally provide the manner

of transferring ownership, management and control

of said works to the purchasers of said shares of

water rights as hereinafter provided.
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II.

GENERAL SPECIFICATIONS FOR CON-
STRUCTION.

It is hereby agreed the party of the second part

shall construct the said irrigation works according

to the following specifications

:

Point of Diversion: The main canal of said irri-

gation system diverts water from the Maiad River

at a point on the right bank of said river near the

north and south line between the N. W. 1/4 of the N.

W. 14 and the N. E. 14 of the N. W. % of Sec. 35,

Twp. 6 South of Range 13 East, Boise base and

meridian; said point being approximately South 75°

22' East 1,195.5 feet from the southeast corner of

Section 27, said Township and Range.

General Course of Canal. From the said point of

diversion the canal continues along the right bank

of said river for a distance of about 5,600 feet to

Snake River; thence across Snake River on a steel

span bridge in an inverted syphon wooden pipe 1,400

feet to the south side of Snake River; thence run-

ning in a westerly direction along the south side of

Snake River for a distance of about twenty miles

to a point near the center of Section 5, Township 6

South of Range 11 East, B. M., which is the end of

the main canal, with the lower or northwesterly end

of the distribution system extending to a point near

the northeast corner of Section 33, Township 5 South

of Range 10 East. The said bridge to have a sup-

porting strength four times the weight of the pipe

and water resting on it, and the said pipe to be from

5 to 5% feet in diameter, as may be deemed neces-
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sary by the State Engineer in order to carry the
water required for the irrigation of the lands herein
mentioned. Steel spans and pipe to be constructed
and guaranteed by responsible contractors.

Headivorks. The headAvorks shall consist of a
timber crib rock filled overflow diversion dam about
6 feet high; the cribs to be built of 8''x8'' Oregon
Fir timber, drift bolted with %'' imn, about 80 feet
long by 15 feet wide, with four headgates, each four
feet wide, substantially supported into entryway to
the canal.

Structures. All fluming, trestle works, pipe lines,

bridges, headgates, wastegates, pressure boxes and
other structures, shall be constructed in accordance
with plans filed in the office of the State Engineer;
provided, that such structures shall have a minimum
capacity of 200 cubic feet per second, as the total
delivery through the structures on the main canal
line.

Canal. The main canal in earth section shall be
on a grade of .00025 and of such section and depth
as to provide a minimum carrying capacity of 200
cubic feet per second, to be reduced in capacity and
dimensions, as the water is diverted by laterals for
irrigation purposes, but always to be of sufficient
capacity to fully irrigate the lands herein mentioned
and provided for, and to be constructed and built in
accordance with the general plans and specifications
hereinbefore referred to and filed in the State En-
gineer's office, and under his general supervision and
direction.

Laterals. There shall be constructed such sub-
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ordinate laterals with the necessary weirs and dis-

tributing gates as may be required to carry the water

of such canal to within one-half mile of each quarter

section described in the contract between the United

States and the State of Idaho and hereinafter re-

ferred to, and the lands of the State of Idaho herein-

after mentioned and all other lands, to be irrigated

from said canal, so that the same may be available

for use; all of said laterals, works, main canal,

flumes, pressure boxes, trestles, bridges and pipe

lines and other structures to be used in connection

with said irrigation works shall be built and con-

structed in a good and workmanlike manner, and

under the direction of the State Engineer and sub-

ject to his approval and the approval of the State

Land Board.

It shall be the duty of the said party of the second

part to file with the State Engineer of Idaho, notes

showing the size and the courses and distances from

angle to angle of the canal and main laterals, as soon

as the same shall have been finally determined
;
pro-

vided, however, that changes may be made in the

plans and specifications from time to time by agree-

ment betw^een the State Engineer and the State Land

Board and the said second party, such changes, how-

ever, not to be of such character as will in any way

impair the efdciency, durability or utility of the

works for the purposes for which they are intended;

and said second party shall on demand of said party

of the first part, furnish such other and further

detailed specifications and plans as said first party

may require.
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The main canal of this system shall have a carry-

ing capacity, when completed, sufficient to deliver,

simultaneously, one cubic foot of water per second
of time to every eighty acres of land described in this
contract, together with all other lands susceptible of
irrigation from said irrigation works and herein
specified or referred to, as nearly as the same can be
estimated and agreed upon between the State En-
gineer and the State Land Board and the engineer
of said second party.

The plans, specifications and details for the con-
struction of the dams, canals, laterals, headgates,
bridges, trestle work, flumes and other structures
required in the construction of such irrigation
works, so far as the same are covered by the specifi-
cations hereinbefore referred to and to be filed and
.submitted herein, shall be submitted to the State
Engineer and the State Land Board for their ap-
proval, prior to the beginning of construction or
completion of said works, and the work, when com-
pleted, shall be in accordance with the specifications
as finally detemined upon, and to the satisfaction
of the State Engineer and the State Land Board.

IIL
RIGHT OF WAY.

The said party of the first part grants to the said
party of the second part, a right of way across aU
lands belonging to the State of Idaho, or that may
be ceded to the State of Idaho by virtue of the Act
of Congress commonly known as the Carey Act, or
by any other laws for the construction and operation
of said reservoir and irrigation system, which right
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of way shall be equal to the actual width of the canal,

lateral or waste ditch at its base, from toe to toe of

the embankment, together with a strip of land along

one side of such canal, lateral or waste ditch and

adjacent thereto, not to exceed fifty (50) feet in

width along the main canal, thirty (30) feet in width

along the laterals leading from said main canal, and

a proportionate width along the smaller laterals and

waste ditches; said right of way to be located as

designated by the Chief Engineer of the party of the

second part and approved by the State Engineer,

and in all cases to be sufficient of ingress and egress

along the canal, lateral or waste ditch, in proportion

as the necessity therefor exists, and all water users

on land irrigated from said irrigation system shall

have such right of way as may be necessary from the

second party's canal or laterals to their own land in

order to construct and maintain the necessary ser-

vice ditches for their own use, and such right of way

across said {lands as may be necessary for waste

ditches. No more laterals, service or waste ditches

shall be constructed across any premises than are

necessary in the opinion of the Chief Engineer of

the Company and the State Engineer, to properly

irrigate the land so intended to be irrigated from

such ditches and to carry away the waste water

therefrom.

The laterals, service and waste ditches shall be con-

structed under the direction of the Chief Engineer

of the Company and subject to his approval and the

approval of the State Engineer. In case any land

owner is dissatisfied with the location of any service
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ditch across his premises he shall have the right to

appeal to the State Board of Land Commissioners,

whose decision shall be final. Detail maps showing

the location of laterals and waste ditches constructed

by the second party shall be filed with the Board and

with the State Engineer, but such filing need not be

made prior to the lands being thrown open for settle-

ment.

lY.

APPROPRIATION OF WATER.
It is imderstood that the said party of the second

part is the owner of the right to divert water from

the Malad River at the point hereinbefore described,

under the following appropriations made by its pre-

decessors in interest; That certain appropriation

made on the 26th day of March, 1902, by one Herman
Rapp and one Ernest Pearson for the diversion of

five hundred (500) cubic feet of water at the point

above described to be used for irrigation and i^ower

purposes, and under that certain appropriation

made by the said Glenns Ferry Land & Irrigation

Company, Limited, on the 7th day of August, 1902,

for the diversion and appropriation of five hundred

(500) cubic feet of water to be used for irrigation

purposes, and under that certain permit issued by

the State Engineer of the State of Idaho on the 23rd

day of January, 1904, to F. J. Hagenbarth and R.

J. Shields, being Permit No. 438, for eleven hundred

(1100) cubic feet per second of the waters of said

river to be diverted at the point of diversion herein-

before described.

And the said party of the second part hereto
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agrees to cause to be furnished and delivered to the

said canal out of the appropriations, an amount

equal, when measured at the points herein provided,

to one-eightieth (1/80) of a cubic foot of water per

second of time, for each and every acre of land de-

scribed in the list of lands attached hereto and

marked "Exhibit A" and being a portion of the

lands segregated from the public domain and em-

braced in said contract between the United States

and the State of Idaho, generally known as the Carey

Act lands and hereinafter referred to as such, and

for the irrigation of the lands belonging to the State

of Idaho and lying under said irrigation works and

susceptible of irrigation therefrom, and for the irri-

gation of all other lands embraced or mentioned in

this contract and lying under and susceptible of irri-

gation from said canal and irrigation works; said

water to be delivered and measured within one-half

mile of the quarter section in which the land so irri-

gated or susceptible of irrigation therefrom is situ-

ated.

V.

ENTEY OF LANDS.
Upon the execution of this contract and when the

said canal shall be so far completed as to ensure the

delivery of water for irrigation and reclamation of

said lands the State Board of Land Commissioners

of first part shall cause to be opened for settlement

as provided by law, the lands described in the list of

lands hereto attached as "Exhibit A." and known
as the Carey Act lands; provided, however, that

second party nor any of its officers or employees shall
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not be permitted to file on any land under such canal

as the agent or attorney-in-fact for any other per-

son; and second party hereby warrants the title to

said canal and irrigation system and to the water

rights above mentioned, and agrees to defend such

title at its own cost and expense in the event of any

litigation concerning the same, before such canal and

irrigation system is finally transferred and turned

over to the corporation to be formed as hereinafter

set forth.

VI.

APPLICATION FOR LANDS.
The said party of the first part through its State

Board of Land Commissioners, agrees that it will not

approve any application for or filing on said Carey

Act Lands, until the person or persons so applying

shall furnish to the said Board a true copy of the

contract entered into with the said party of the

second part for the purchase of sufficient shares or

water rights in said irrigation works, or shares of

stock in the corporation to be formed as hereinafter

provided, for the irrigation of the lands applied for,

it being understood that such applicant shall have

acquired a right to at least one-eightieth (1/80) of a

cubic foot of water per second of time for each acre

filed upon. And the said part}^ of the second part

hereby stipulates and agrees that to the extent of the

capacity of said irrigation works, after such lands

are open for entry and settlement, it will sell or con-

tract to sell water rights or shares for Carey Act

lands so to be filed upon, to the qualified entrymen

thereof, and to the purchasers of lands belonging to
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the State of Idaho and embraced within this con-

tract, without preference or partiality other than

that based upon priority of application.

VII.

SALE OF LANDS BY THE STATE.

That the said party of the first part, acting

through its State Board of Land Commissioners,

agrees to sell the Carey Act Lands herein mentioned

to such persons as are or will be by law entitled to

file upon the same, for the sum of fifty cents (50c)

per acre, one-half of which shall be laid at the time

of application for the entry of such land made to the

said Board, and the remaining one-half paid at the

time of making final proof thereon.

VIIL
PRICE OF WATER RIGHTS.

Said party of the second part further agrees and

undertakes that it will sell or cause to be sold to the

person or persons filing upon any of the lands herein

described, or to the owners of other lands not de-

scribed herein but which are or may be susceptible

of irrigation from its canal system, by good and suffi-

cient contract of sale with right of possession and

enjoyment by the purchaser pending its fulfillment,

a water right or share in said canal for each and

every acre filed upon or purchased from the State or

acquired from the United States. Each of said

shares or water rights shall represent a carrying

capacity in said canal sufficient to deliver water at

the rate of one-eightieth (1/80) of one (1) second

foot per acre per second of time, and each share or

water right sold or contracted, as herein provided,



26 Continental and Commercial etc. Savings Bank

shall also represent a proportionate interest in said

irrigation works, together with all rights and fran-

chises therein, based upon the number of shares

finally sold in said irrigation works. Said irriga-

tion system, however, to be built in accordance with

the plans heretofore filed with the Board, which irri-

gation system, according to said plans, has been

determined by the State Engineer to have the carry-

ing capacity hereinbefore mentioned.

Such water rights or shares shall be sold to the

person or persons aforesaid for lands included in

said segregations and for lands adjacent thereto or

that can or may be irrigated therefrom when com-

pleted, at a price not exceeding Sixty-five ($65.00)

Dollars per share, except as is hereinafter provided,

the same to be paid for as follows : Not to exceed ten

per cent. (10%) of the purchase price to be paid in

cash at the time of sale, and the remainder to be paid

in not less than nine annual installments ; no such an-

nual installment to exceed ten per cent. (lO^o) of the

purchase price. All deferred payments to bear in-

terest at the rate of six per cent. (6%) per annum,

interest payable annually. The number of pay-

ments and the amount of each of such payments to

be clearly stated in all contracts for the purchase of

water rights, which may be entered into between sec-

ond party and such purchasers. Before any appli-

cation for entry is received or approved, a copy of

the form of water right contract used or to be used

by second party in the sale of water rights, shall first

be approved by the Board and no other form shall

be used than the ones so approved.
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To the person or persons purchasing any portion

or portions of Sections numbered Sixteen (16) or

Thirty-six (36), or any other lands belonging to the

State of Idaho and within the exterior limits of said

segregations and which are susceptible of irrigation

and reclamation from said irrigation system, water

rights or shares shall be sold at a price not to exceed

Forty ($40.00) Dollars per share; provided, said

water rights or shares are purchased within one year

after the purchase of the lands from the State, and

not exceeding Sixty-five ($65.00) Dollars per share

at any time thereafter. Such pajTxients to be made

in annual installments as hereinbefore provided in

the sale of water rights for Carey Act lands and all

deferred payments to draw interest at the rate of

six per cent. (6%) per annum, interest payable an-

nually.

In case purchasers or entrymen on lands other

than those segregated under the Carey Act, decline

to purchase water rights for two years or more after

the water is ready for delivery, than Two ($2.00)

Dollars may be added to the price of the water right

for each year's delay, or fraction thereof.

It is further agreed that no payment other than

the initial payment and no interest shall be required

under any contract either for Carey Act lands or

Sitate or private lands, until the w^ater for the said

land is available from said canals for distribution at

a point within one-half mile of each legal sub-

division of one hundred and sixty (160) acres of the

said land, and such water must be available at the

beginning of the irrigation season in order to make
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such payments become due, and all payments and

interest provided in said contract shall be advanced

in time according to the delay in the deliver}^ of said

water as aforesaid.

It is understood and agreed that the said party of

the second part shall charge interest at the rate of

six per cent. (6%) per annum upon all deferred

payments whenever said shares are sold upon a

time contract. This agreement shall not, however,

be construed to prevent the sale of shares or water

rights to purchasers upon terms more favorable

than those hereinbefore provided, or to prevent the

pa3Tnent of instalhnents of the purchase price in ad-

vance of the maturity of the same at the option of

the purchaser. But in no case shall water rights or

shares be dedicated to any of the lands aforemen-

tioned or sold beyond the carrying capacity of the

said canal sj^stem or in excess of the appropriation

of water as hereinbefore mentioned.

IX.

TRANSFER OF POSSESSION AND MANAOE-
MENT OF CANAL.

It being necessary to provide a convenient method

of transferring the ownership and control of said

canal and irrigation works from the said party of

the second part herein to the purchasers of said

water rights in said canal and for determining their

rights among themselves and between said purchas-

ers and the party of the second part herein, and for

the purpose of operating and maintaining said canal

during the period of construction and afterwards,

and for the purpose of levying and collecting tolls,
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charges and assessments for managing said canal

and for the management and operation thereof, it

is hereby provided that as soon as said lands are or-

dered thrown open for settlement, a corporation, to

be known as the Glenns Ferry Canal Company, Limi-

ited, shall be formed at the expense of the party of

the second part, the Articles of Incorporation of said

Company to be approved by the Attorney General

of the State of Idaho; that the authorized capital

stock of said corporation shall be 18,000' shares,

which amount is intended to represent one share for

each acre of land which may hereafter be irrigated

from said canal. All persons who prior to the

formation of such corporation, have purchased or

acquired water rights or shares of water from said

second party for the irrigation of lands embraced in

this contract and being then the owners of such

rights or shares, shall be entitled to receive and have

issued to them, shares in such corporation so to be

formed, equal in number to the water rights or

shares of water then owned and held by such per-

sons, and the remainder of the capital stock of such

corporation shall be issued to the party of the sec-

ond part in consideration of the covenants and

agreements herein contained, in order to enable it to

deliver to purchasers of water rights the shares of

stock representing the same. Said shares of stock,

however, shall have no voting power and shall be

without force or effect until they have been sold or

contracted to be sold to the purchasers of land under

said irrigation works.

At the time of the purchase of any water right
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after the formation of said corporation, there shall

be issued to the purchaser thereof, one share of the

capital stock of s'aid corporation for each acre of land

entered or filed upon. That the said party of the

second part herein shall, in case said water rights or

shares of stock are not fully paid for, require the

endorsement and delivery to it of said stock, and

shall at the same time require of said purchaser an

agreement that until thirty-five per cent. (357o) of

the purchase price of said stock has been paid, the

said party of the second part herein shall vote said

stock in such manner as it may deem proper at all

meetings of the stockholders of said corporation.

But the said second party hereto, nor the said

Glenns Ferry Canal Company, Limited, cannot in

any manner control any of the said system so as to

limit the liability of the second party under the

terms of this contract.

The said Glenns Ferry Canal Company, Limited,

shall have the management, ownership and control,

as above set out, of the said irrigation system as fast

as the same is completed and turned over to it for

operation by the said party of the second part, as

hereinafter provided. Whenever it is certified by

the Chief Engineer of the Company and the State

Engineer of Idaho, that certain portions of the said

irrigation works have been so far completed as to

permit the operation thereof for delivery of water

to purchasers of water rights, the same may, with

the consent of the State Land Board, be transferred

and turned over to the said Glenns Ferry Canal Com-
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pany, Limited, for operation. Such transfer and

operation, however, shall not in any manner lessen

the responsibility of the said second party with refer-

ence to the terms of this contract, nor shall such

consent upon the part of the State Land Board be

construed as a final acceptance of such portion of

such canal, it being always understood that the ac-

ceptance of said irrigation system must be in its

entirety, and that the bond given for the faithful

performance of said contract must be made and be

liable for the substantial completion of the entire

irrigation system.

X.

WATER RIGHT DEDICATED.
The contract of sale of water right and the cer-

tificates of shares of stock in the corporation to be

formed as hereinbefore provided, shall each upon

being issued to the purchaser or holder of land under

the said irrigation works, be made to indicate and

define in the contract or certificate, as the case may
be, the amount of water, to-wit, one-eightieth of a

cubic foot per second of time, allotted to each acre

represented thereby, and a carrying capacity in the

canal sufiicient therefor, such water to be delivered

from the canal during each and every irrigation

season, and to be measured at or within one-half mile

of the quarter section in which the land is situated, in

such quantities and at such times as the condition of

the soil, crops and weather may determine, but ac-

cording to such rules and regulations, based upon a

system of distribution of water to the irrigators in
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turn and by rotation, as will best protect and serve

the interests of all users of water from such canal

system. It is agreed that such system of distribution

by rotation shall be devised by said party of the

second part and used (if necessity arises) by the said

Glenns Ferry Canal Company, Limited, during the

period while it has the management of the said

system; said system of rotation, however, to be ap-

proved by the State Engineer.

The sale or contract of water rights to a purchaser

shall be a dedication of the water to the land to

which the same is to be applied, and the water right

so dedicated shall be a part of and shall relate to the

water right belonging to the said system of canal.

XI.

MEASUREMENT OF WATER AND CHARGES
FOR DELIVERY.

The party of the second part agrees to construct

the said irrigation system so that water conducted

through its canal may be available at points not to

exceed one-half mile, measured in a direct line, from

each quarter section of land described in said segre-

gations, and to be irrigated and reclaimed by water

conducted through said canals. That it will con-

struct and place in position, all headgates, flumes,

weirs and other devices for the control and measure-

ment of water in the main canals and in the main

laterals, it being intended that the settlers shall, un-

der the direction of the Chief Engineer of the second

party, build and furnish one gate or measuring device

for his use, but that all other gates, weirs and
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measuring devices in the main canals, main or sub-

ordinate laterals, shall be furnished and constructed

by the second party. Plans for measuring devices,

head-gates and weirs are to be approved by the State

Engineer.

No charge shall be made to the purchaser for the

delivery of water for said lands, or lands adjacent

thereto, prior to the first day of April, 1909. For

each succeeding year thereafter, while the second

party retains the control of the said Glenns Ferry

Canal Company, Limited, said Company may charge

and assess the purchasers of water rights in said

irrigation system not to exceed the sum of Sixty

Cents (60^*) per acre for each acre of land for which

a water right has been purchased, the same to become

due at the beginning of each irrigation season, if

the water is ready for delivery at the beginning of

such season, and such water must be available for

use at a point within one-half mile of each quarter

section of such land. If the sum so raised shall be

insufficient for the purpose of maintaining, operat-

ing and keeping in repair the said system and paying

the expenses for the management thereof, then the

said party of the second part will furnish all the ad-

ditional funds necessary to supply such deficiency.

A main lateral, within the meaning of this con-

tract, is a lateral taken from the main line of the

canal. A subordinate lateral, within the meaning of

this contract, is a lateral built for the purpose of

conducting water from a main lateral to a point

within half a mile of the place of intended use. A
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coulee or draw used as a main lateral or a subordinate

lateral shall also be included within these terms.

XII.

INCREASE OF CAPACITY OF CANAL.

The party of the second part shall be entitled at

any time within three years from the date hereof to

increase the appropriation of water from the Malad

River at the point of diversion herein described, and

to increase the capacity of the said canal or any

laterals thereof, and to use the same so enlarged or

increased for the purpose of carrying any water be-

longing to the said party of the second part under

present appropriations or such additional appropria-

tions; provided, however, that such use shall be al-

lowed only upon the making of such reasonable

arrangements as to expenses of care and main-

tenance of the canal and irrigation system as may be

agreed upon between the said party of the second

part and the said Board of Land Commissioners of

the State of Idaho, or the said corporation to be

formed as hereinafter provided. Any rights ac-

quired b}^ the party of the second part under the

provisions of this section shall be at all times held,

used and employed subject and subordinate to the

rights of the purchasers of shares of stock or water

rights to the use of water for irrigation purposes, as

provided in this contract; and there shall be con-

veyed and transferred to the said Glenns Ferry

Canal Company, Limited, out of the water appropria-

tions of second party, so much of such appropriations

as may be necessary to deliver to each and every pur-
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chaser of water rights or shares of stock in said

Glenns Ferry Canal Company, Limited, the amount

of water required to be delivered under the several

contracts of purchase made with second party, when

measured at the points of measurements as herein-

before fixed, and the balance of such appropriations

is reserved to second party to be utilized or sold for

power or other purposes.

XIII.

COMPLETION OF CANAL.
Said party of the second part agrees to im-

mediately commence the work of constructing the

said canal and irrigation system and to continue to

prosecute such work of construction diligently and

continuously to completion, unless temporarily inter-

rupted by snow, rain or cold weather, and there shall

be no cessation of work for more than sixty days,

without the consent of the Board, and the said irriga-

tion works shall be entirely completed within three

years from this date, and at least one-third of the

construction work shall be completed within one year

from the date hereof, and at least two-thirds of such

construction w^ork shall be completed within two

years from the date hereof.

It is understood that changes and alterations in

the plans and specifications heretofore prepared and

filed, may be made at any time, with the consent of

the State Board of Land Commissioners.

XIV.

FORFEITURE.
The said party of the second part agrees, upon
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failure on its part to begin the construction of said
canal within the time specified in this contract, or
upon failure to proceed with or prosecute such work
of construction as in this contract provided, after
receiving sixty days' notice from the State Board
of Land Commissioners, that the portions of said
canal which may have been constructed and any and
all rights which the party of the second part may
have in or to the said canal or irrigation system, shall
be at once forfeited to the said party of the first part,
the State of Idaho, and the said party of the first

part, acting through its State Board of Land Com-
missioners, may declare all the right, title and inter-
est of second party hereunder and in the said canal
system forfeited and proceed to enforce the bond
filed by second party and take possession of the said
canal and irrigation works and all the rights which
the said party of the second part may have acquired
therein, in accordance with the provisions of the laws
of the State of Idaho, and particularly Section 13 of
an Act approved March 2nd, 1899, Session Laws
1899, Page 2&1.

XV.
MORTGAGE.

The right, title and interest of the second party
in the said works and irrigation system and in the
said lands may be mortgaged, as provided by the said
Act of Congress and the laws of the State of Idaho
herembefore referred to; the form of such mortgage'
to be approved by the Attorney General of Idaho
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XVI.

ESTIMATED COST.

The estimated cost of the proposed irrigation

works is Five Hundred Thousand ($500,000.00) Dol-

lars, and the price at which water rights are fixed

herein and for which liens are authorized against the

separate legal subdivisions of land herein described,

is deemed necessary in order to pay the costs and ex-

penses of reclamation and interest thereon.

XVII.

EXISTING LAWS PART OF CONTRACT.
It is hereby understood and expressly agreed that

this contract is made and entered into by virtue of

the provisions and subject to all of the conditions

of an Act of Congress, commonly known as the Carey

Act, approved August 18th, 1894, and the acts

amendatory thereof, and the laws of the State of

Idaho accepting the terms and provisions of the said

Carey Act, and the contract between the United

States and the State 'of Idaho segregating from the

public domain the lands herein designated as Carey

Act lands, and that such laws and contracts are as

much a part of this contract as if specifically herein

set forth ; and the said agreement of May 6th, 1904,

between first party and the said Glenns Ferry Land

& Irrigation Company, Limited, and the said agree-

ment of January 22nd, 1908, between the parties

hereto, are superceded by this agreement, and the

parties hereto shall from henceforth be governed

and their respective rights and equities be deter-

mined by this agreement and by said contract be-
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tween the United States Government and the State

of Idaho, and b}^ the laws of the State of Idaho and

Acts of Congress above mentioned. This agreement,

however, shall not be contrued or understood as de-

stroying any right or property gained or acquired

by the said Glenns Ferry Land & Irrigation Com-

pany, Limited, under the said agreement of May 6th,

1904', or by the party of the second part under the

said agreement of January 22nd, 1908, but is in-

tended to preserve and protect all such rights and

property and to create other rights in addition

thereto in second party.

XVIII.

HIGHWAYS.
Entries of land are understood to be made subject

to a right of way, without compensation to the entry-

men, for roads upon all exterior section lines and

also upon all half-section lines, which may be desig-

nated by the Board of County Commissioners, as

may be provided by law ; and such entries shall like-

wise be subject to such rights of way for such other

roads, not exceeding fifty (50) feet in w^idth, as sec-

ond party may deem necessary; subject, however, to

the approval of the State Board of Land Commis-

sioners.

XIX.

DELIVERY OF WATER TO USERS.
It is agreed that the said Glenns Perry Canal

Company, Limited, shall not deliver water to or per-

mit the use thereof from said irrigation system by

persons who have not purchased water rights or who
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are not holders of stock in said Glenns Ferry Canal

Company, Limited, or who are not otherwise entitled

thereto under this contract.

XX.
WATER SUPPLY FOR CITIES AND TOWNS.

It is understood and agreed that so much water as

may be necessary for the use of cities and town and

the inhabitants thereof, which cities and towns must

necessarily take their water supply from said system

of canals, shall be furnished from said canal system

to said cities and towns and the inhabitants thereof,

upon such terms of sale or rental as may be agreed

upon by the party of the second part and said cities

and towns, or the owners of the land upon which the

same are established, or the residents therein. Said

cities and towns must contribute to the maintenance

and support of said irrigation system in proportion

to the amount of water used by them, and shares of

stock of the Glenns Ferry Canal Company, Limited,

shall be issued for the amounts of water represented

by said use to the trustees of any village or the mayor

of any city, in trust, for the use and benefit of the

towns and cities and the inhabitants thereof.

XXL
AMENDMENTS.

This contract may be altered and amended by

second party with the consent of first party, for the

purpose of carrying out the objects of the <Jontract,

and for the purpose of meeting any conditions now

unforeseen.



40 Continental and Commercial etc. Savings Ba/nk

XXII.

BOND.
The said second party agrees to furnisli a good and

sufficient bond for t'he faithful performance of the

within contract.

THIS AGREEMENT is executed in duplicate,

one copy thereof to be filed with the party of the first

part, and the other to be delivered to the party of the

second part.

IN WITNESS WHEREOF, the said party of the

first part, the State of Idaho, has caused this agree-

ment to be signed by its Grovemor and President of

the State Board of Land Commissioners of the State

of Idaho, and the said party of the second part has

hereunto caused its corporate name to be subscribed

by its President and its corph^ate seal affixed, at-

tested by its Secretary, the day and year first above

written.

For the STATE OF IDAHA,
By (Signed) F. R. GOODING,

Governor, and President of The State Board of

Land Commissioners.

Attest: (Signed) M. I. CHURCH,
Secretary.

KINGS HILL IRRIGATION & POWER
COMPANY.

By CHAS. H. HAMMETT,
President.

Attest: O. O. HAGA,
Secretary.
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Exhibit ''B" [to Complaint].

Contract No. 101-a.

KINGS HILL IRRIGAiTION & POWER CO.

Boise, Idaho.

AGREEMENT.
This Agreement, Made in duplicate this 12th day

of October, 1908, between the Kings Hill Irrigation

& Poiver Company, (for convenience hereinafter

called 'Hhe company"), a corporation organized and

existing under the laws of the State of Nevada, party

of the first part, and Chas. W. McCarty (for con-

venience hereinafter called 'Hhe purchaser"), of

218 S. Main St., Tulsa, State of Oklahoma, party of

the second part, witnesseth

:

That the company has heretofore entered into a

contract with the State of Idaho, acting by its State

Board of Land Commissioners, whereby the company

bound itself to construct a system of canals and irri-

gation works for the reclamation and irrigation of

certain lands therein described and referred to,

which contract is of record in the office of the Regis-

ter of the State Board of Land Commissioners at

Boise City, Idaho.

That the company has heretofore entered upon the

work of construction of said canal and irrigation

system for the purpose of diverting from the Malad

River the waters thereof, under that certain appro-

priation made on the 26th day of March, 1902, by

Herman Rapp and Ernest Pearson of 500 cubic feet

per second, and under that certain appropriation
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made by the Glenns Ferry Land & Irrigation Com-

pany, Limited, on the 7th day of August, 1902, of 500

cubic feet per second, and under that certain appro-

priation evidenced by Permit No. 438, issued by the

State Engineer of the State of Idaho, on the 23d day

of January, 1904, for 1,100 cubic feet per second.

That the State Board of Land Commissioners pur-

suant to law and its rules and regulations, has noti-

fied the company that it may proceed to sell or con-

tract rights to the use of water flowing and to flow

through the canals, and rights to and in said system

of irrigation works, pursuant to law and the terms of

said contract with the State

;

That the purchaser has made application to the

company to be permitted to purchase upon the terms

hereinafter set forth, the rights and privileges by

said contract guaranteed, to the extent hereinafter

named, which said application has been accepted by

the companj^ subject to the approval of the State

Board of Land Commissioners, whose approval, pre-

vious to the delivery hereof, has been by its Register

endorsed hereon

;

That in consideration of the sum of $279,31 Dol-

lars cash in hand paid this day by the purchaser to

the company and in consideration of the covenants

and agreements hereinafter contained, the purchaser

hereby purchases Certificate No. 101-a for 42.97

shares of the capital stock of the Glens Ferry Canal

Company, Limited, in form substantially as follows,

to wit

:
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Incorporated Under the Laws of the State of Idaho.

Number 101-a. 42.97 Shares.

GLENNS FERRY CANAL COMPANY LIM-

ITED.

Capital Stock, $25,000.00.

This is to certify that is the

owner of shares, of par value of One

Dollar each, of the capital stock of the Glenns Ferry

Canal Company, Limited, full paid and non-assess^

able, transferable on the books of the Company by

endorsement hereon. Each share entitles the owner

thereof to receive one-eightieth of a cubic foot of

water per second of time for the irrigation of and

domestic uses on the following described land:

Section , Township

•

, South of Range , East,

B. M., in the county of , and State

of Idaho ; and this Certificate also entitles the owner

to a proportionate interest in the dam, canal, reser-

voir, water rights and all other rights and franchises

of this Company, based upon the number of shares

finally sold, in accordance with the contract between

the Kings Hill Irrigation & Power Company, and the

State of Idaho, dated May 1st, 1908.

In witness whereof, the Glenns Ferry Company,

Limited, has caused this Certificate to be sealed with

its Corporate Seal and signed by its duly au-
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thorized officens this day of
,

19—.

GLENNS FEERY CANAL COMPANY,
LIMITED,

By
,

President.

Attest:
,

Secretary.

The water which the purchaser shall have the right

to conduct and receive through the said canal system

shall be used upon and the water shall become dedi-

cated and be appurtenant to the following described

land and no other, to wit: Lot Three (3) in Section

Five (5) of TowTLship Six (6) South of Eange

Eleven (11) East, B. M., containing 42.97 acres in

Owyhee County, Idaho.

And the parties hereto expressly agree as follows,

to wit:

1. This agreement is made in accordance with the

provisions of said contract between the State of

Idaho and the company, which, together with the

laws of the State of Idaho, under which this agree-

ment is made, shall be regarded as defining the rights

of the respective parties, and regulates the provisions

of the shares of stock of the Grlenns Ferry Canal

Company, Limited.

2. The company agrees that so long as it retains

control of the Glenns Ferry Canal Company, Lim-

ited, to wit, so long as it shall continue to vote a ma-

jority of the stock of said company, as provided hj

the State contract, that it will cause said company to

keep and maintain the said irrigation system in good
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order and condition and to cause any necessary re-

pairs thereto to be made as soon as practicable and

expedient.

Said Glenns Ferry Canal Company, Limited, is to

have power to levy all necessary tolls, charges and

assessments upon all users of water in proportion to

their respective holdings of stock, whether water is

used or not and the company hereby agrees that no

charges shall be made for the delivery of water from

this date until after the 1st day of April, 1909, and

that thereafter the annual charge for maintenance

shall not, while the company is in control of the said

Glenns Ferry Canal Company, Limited, exceed the

sum of sixty (60) cents for each and every acre, to

be charged against the entire acreage entered irre-

spective of the irrigation thereof. The purchaser

agrees to pay said charges in advance at the office of

the Glenns Ferry Canal Company, Limited, on the

1st day of April of each year, without notice, if water

is available for use for said year.

3. The purchase price of the shares of stock

herebj'^ purchased is the sum of $2,793.05, and the bal-

ance thereof remaining due after the cash payment

hereinbefore acknowledged, to wit, the sum of

$2,513.74, is due and payable as follows, to wit

:
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Principal Interest Amount

1st Deferred Payment November 1st, 1909 279. 31 87 . 98 367 . 29

2nd Deferred Payment November 1st, 1910 279.31 134.07 413.38

3rd Deferred Payment November 1st, 1911 279 . 31 117 . 31 396 . 62

4th Deferred Payment November 1st, 1912 279.31 100.55 379.86

5th Deferred Payment November 1st, 1913 279. 31 83 . 79 363 . 10

6th Deferred Payment November 1st, 1914 279.31 67.03 346.34

7th Deferred Payment November 1st, 1915 279.31 50.27 329.58

8th Deferred Payment November 1st, 1916 279 . 31 33 . 52 312. 83

9th Deferred Payment November 1st, 1917 279 . 26 16 . 76 296 . 07

Interest from April 1, 1909, at six per cent per

annum may be charged if water is available from

said irrigation system for use during the irrigation

season of 1909, and if not available for said season,

interest shall commence when such water is available.

But it is further understood and agreed that no pay-

ment other than the initial payment, and no interest

shall be required to be paid under this contract until

the water is available for distribution from said ir-

rigation system at a point within one-half mile of

each legal subdivision of one hundred sixty acres,

and such water must be available at the beginning of

the irrigation season in order to make such payments

become due, and all payments and interest provided

in this contract shall be advanced in time according

to the delay in the delivery of the said water as afore-

said.

4. The purchaser hereby covenants and agrees

that upon default in the payment of any of the pay-

ments above specified, or of the interest thereon, or

any annual charge, toll or assessment, for the opera-

tion and maintenance of the irrigation system here-

inbefore provided for, the company may declare the

entire amount of the principal purchase price for
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said water rights due, and may proceed either in law

or equity to collect the same, and to enforce any lien

which it may have upon the water rights hereby con-

tracted, or upon the land to which said water rights

are dedicated, or may at its option proceed to enforce

any remedy given by the laws of the State of Idaho,

to the company against the purchaser.

And the purchaser hereby further covenants that

he will and by these presents does hereby assign,

transfer and set over by way of mortgage or pledge

to the company to secure the payments of the

amounts due and to become due on the purchase price

of the shares of stock hereby purchased and all in-

terest, tolls and charges herein provided for, any

and all rights which he now has or which may here-

after accrue to him under his contract with the State

of Idaho, for the purchase of the lands to which the

water rights hereby purchased are dedicated, and

further, that immediately upon transfer to him of the

legal title to said lands or any part thereof, he will,

upon demand, execute in proper form, a mortgage

or deed of trust wdth power of sale in such form as

may be approved by the State Board of Land Com-
missioners, to secure the payments herein provided

for, which said mortgage the purchaser hereby cove-

nants and agrees shall be a first lien upon the lands so

mortgaged, superior to any and every incumbrance in

favor of any person or persons whomsoever.

5. The purchaser agrees that to further secure

said paj^ments the shares of stock purchased in the

Glenns Ferry Canal Company, Limited, shall be and

they are hereby assigned and transferred to the com-
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pany, with power to pledge tlie same, and said com-

pany and its agents and assigns are hereby author-

ized and empowered to vot€ said stock in such

manner as it or they may deem proper at all meet-

ings of the stockholders of said company until thirty-

five (35) per c€nt of the purchase price of said stock

has been paid.

6. It is agreed that no water shall be delivered to

the purchaser from said irrigation system while any

installment of principal or interest is due and unpaid

from the purchaser to the company or while any toll

or assessment is due and unpaid from the purchaser

to the Glenns Ferry Canal Company, Limited.

7. This contract may be assigned by the compa

and thereupon the pajTnent of principal and inter-

est if so provided shall be due and payable to the

assignee by the payments of tolls, assessments and

charges for the delivery of water shall, unless other-

wise provided, be paid to the Glenns Ferry Canal

Company, Limited, and payments thereof may be

enforced by it.

8. This contract is made pursuant to and subject

to the contract between the company and the State

of Idaho, and the existing laws of said State, and is

to be construed in conjunction with said contract and

said laws.

9. All notices given to second party by the State

Board of Land Commissioners or by the first party

hereto, may be sent to second party by mail addressed

to his place of residence as given in the caption

hereof.

IN WITNESS WHEREOF, The parties have
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hereunto subscribed their names, and the company

has caused its seal to be affixed the day and year

above written, in duplicate.

KINGS HILL IRRIGATION & POWER
COMPANY,

By C. H. HAMMETT,
President.

CHAS. W. McCARTY,
Purchaser.

By —

,

Attorney in Fact.

Attest : O. O. HAGA,
Secretary.

State of Idaho,

County of Elmore,—ss.

On this — day of , in the

year 19—, before me , a Notary

Public in and for said County and State, personally

appeared — ,
known to me to be the

person whose name is subscribed to the above instru-

ment and acknowledge to me that he executed the

same.

Attest my hand and official seal the day and year

in this certificate first above written.

(Seal)

Notary Public.

My commission expires .
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State of Id'aho,

County of Eilmore,—ss.

On this day of in the

year 19—, before me
, a Notary Pub-

lic in and for said County and State, personally ap-

peared
, known to me to be the person

who.se name is subscribed to the above instrument

as the attorney in fact of , and

acknowledged to me that he subscribed the name of

thereto as principal and his own
name as attorney in fact.

Attest my hand and official seal the day and year

in this certificate first above written.

(Seal)
,

Notary Public.

My commission expires .

The foregoing contract is hereby approved, and
has been registered this day of

,

19—.

STATE BOARD OF LAND COMMIS-
SIONERS,

By
,

Register.

Boise, Idaho,
,
19^—

.

For value received this contract, principal and in-

terest, is hereby assigned and transferred to

by authority of a resolution of the
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Board of Directors of the Kings Hill Irrigation &

Power Company.

KINOS HILL IRRIGATION & POWER
COMPANY,

By ,

President,

Attest: ,

Secretary.

[Endorsed]: No. 101-a. Instrument No. 3935.

Dated October 12, 1908. Contract. Kings Hill Ir-

rigation & Power Company with Chas. W. McCarty,

218 S. Main St., Tulsa, Okla. State of Idaho,

County of Owyhee,—ss. I hereby certify that this

instrument was filed for record at request of

at minutes past

q^qIoq^ M., this 11th day of No-

vember, A. D. 1908, in my ofdce, and duly recorded

in Book 2 of Water Contracts, at page 128. J. S.

St. Clair, Ex-officio Recorder. By -,

Deputy. Fees, $ .

[Endorsed] : Filed, Oct. 10, 1910. A. L. Rich-

ardson, Clerk.

Jn the Circuit Court of the United States for the Dis-

trict of Idaho, Central Division.

IN EQUITY—No. .

CONTINENTAL AND COMMERCIAL TRUST
AND SAYINGS BANK, Trustee,

Plaintiff,

vs.

CHARLES W. McCARTY,
Defendant.
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Affidavit [of Oliver 0. Haga].

State of Idaho,

County of Ada,—ss.

In this cause, Oliver O. Haga makes oath in due
form of law and states that he is one of the attor-
neys for the plaintiff in the above-entitled cause ; that
the defendant, Charles W. McCarty, is not an inhabi-
tant of or found within the District of Idaho; that
said defendant has not voluntarily appeared in this
action and that his domicile is in the State of Okla-
homa, but this affiant is informed and believes that
said defendant is represented in the State of Idahom and concerning the matters involved in said action,'
by B. S. Crow, Esq, an attorney at law in the City
of Boise, State of Idaho.

OLIVER O. HAGA.
Subscribed and sworn to before me, this 13th dav

of October, 1910.

f^^^^J EDNA L. HICE,
Notary Public.

[Endorsed]
:
Filed Oct. 14, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

IN EQUITY—No. 339.

CONTINENTAL AND COMMERCIAL TRUST

AND SAVINGS BANK, Trustee,

Plaintiff,

vs.

CHARLES w. Mccarty,
Defendant.

Order [Directing Appearance of Defendant, etc.].

Upon motion of Richards & Haga, attorneys for

plaintiff, it appearing to the Court that this is a suit

to enforce a claim to real property within this Dis-

trict, and that defendant, Charles W. McCarty
,^

is

not an inhabitant of nor found within this District,

and that he has not voluntarily appeared in this ac-

tion, and it further appearing to the Court that he

is represented in this District in the matters involved

in this action by B. S. Crow, Esq., of Boise, Idaho.

IT IS THEREFORE ORDERED that the said

defendant appear, plead, answer or demur to plain-

tiff's bill of complaint by the 7th day of November,

1910, and in default thereof the Court mil proceed

to the hearing and adjudication of said suit
;
that a

copy of this order be served upon said defendant

wherever found or upon his said attorney and rep-

resentative within this district.

FRANK S. DIETRICH,
Judge.
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I hereby certify that I received the within order

to appear, plead, answer or demur at Boise, Idaho, on

October 15, 1910, and that I served the same upon

Charles W. McCarty, the defendant named therein,

by handing to and leaving with B. S. Crow, the legal

representative of the said defendant, Charles W. Mc-

Carty, presonally, a certified copy of the within

order to appear, plead, answer or demur, at Boise,

Ada County, Idaho, on October 17th, 1910.

Oct. 27, 1910.

S. L. HODGIN,
U. S. Marshal.

[Endorsed] : Filed October 15, 1910. A. L. Rich-

ardson, Clerk.

Filed on return, October 28th, 1910. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Central Division.

IN EQUITY.

CONTINENTAL AND COMMERCIAL TRUST
AND SAVINGS BANK, Trustee,

Complainant,

vs.

CHARLES W. McCARTY,
Defendant.

Demurrer.

To the Honorable Judges of the Circuit Court of the

United States for the District of Idaho:

The demurrer of Charles W. McCarty, defendant,

to the bill of complaint of the Continental and Com-
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mercial Trust and Savings Bank, Trustee, complain-

ant.

This defendant, by protestation, not confessing or

acknowledging all or any of the matters or things

in the said complainant's bill to be true, in such man-

ner and form as the same are therein set forth and

alleged, does demur thereto, and for cause of de-

murrer shows;

That the said complainant has not in and by said

bill made or stated such cause as does or ought to

entitle him to any such discovery or relief as is there-

by sought or prayed for from or against this defend-

ant, or to entitle him to any relief whatever.

Wherefore, this defendant demands the judgment

of this Honorable Court, whether he shall be com-

pelled to make any answer to the said bill or any of

the matters or things therein contained and prays to

be hence dismissed with his reasonable costs in this

behalf sustained.

B. S. CROW,
Solicitor and of Counsel for Defendant, Charles W.

McCarty, Residence, Boise, Idaho.

District of Idaho,

County of Ada,—ss.

B. S. Crow makes solemn oath and says that he is

the solicitor and of counsel for the above-named de-

fendant, Charles W. McCarty, and makes this affi-

davit in said defendant's behalf; that the foregoing

demurrer is not interposed for delay, and that the

same is true in point of fact.

Affiant further says that the the said defendant

is at the present time and for many weeks past has
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been in Tulsa, State of Oklahoma, and a resident

thereof, and is and will be, for more than thirty (30)

days hereafter, absent from the said district and

from the State of Idaho; and that affiant is author-

ized to make this affidavit by the said defendant.

B. S. CROW.

Subscribed and sworn to before me this 18th day

of October, 1910.

[Seal] ,
N. EUaENE BRASIE,

Notary Public in and for Ada County, Idaho.

I hereby certify that, in my opinion, the foregoing

demurrer is well founded in point of law.

B. S. CROW,
Of Counsel for Defendant.

[Endorsed] : Filed Oct. 19, 1910. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Central Division.

IN EQUITY—No. 339.

CONTINENTAL AND COMMERCIAL TRUST
AND SAVING^S BANK, Trustee,

Plaintiff,

vs.

CHARLES W, McCARTY,
Defendant.
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Opinion on Demurrer to Bill.

October 27, 1910.

RICHARDS & HAGA,
For Plaintiff.

B. S. CROW,
For Defendant.

DIETRICH, District Judge:

The suit is brought to foreclose a lien. The de-

fendant has demurred to the bill upon the ground

that the same does not state facts sufficient to entitle

the complainant to equitable relief. The complain-

ant holds, by assignment, a certain contract entered

into on the 12th day of October, 1908, between the

Kings Hill Irrigation and Power Company, a cor-

poration, and one Charles W. McCarty. At the time

the contract was executed the Irrigation and Power
Company was engaged in the reclamation of a tract

of land under the provisions of what is commonly

known as the Carey Act. By the terms of the con-

tract, in consideration of the payment of $2793.05,

the Irrigation and Power Company agreed to furnish

to the defendant water for the irrigation of Lot 3,

in Section 5, Township 6 South of Range 11, East of

Boise Meridian. Of the consideration named, the

defendant paid in cash $279.31, and agreed to pay

the balance of $2513.74 in nine installments, the

same to be paid one on the 1st day of November, 1909,

and one on the 1st day of November of each succeed-

ing year until all the payments should have been

made. AH deferred payments were secured by a

lien upon the land and were to bear interest at the
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rate of six per cent per annum. In paragraph 3 of

the contract there is specifically set forth a schedule

of the amount of each annual installment, together

with the amount of the interest and the aggregate

amount of both principal and interest to be paid

upon the 1st day of November of each year, and im-

mediately after this schedule appears the following

language

:

"Interest from April 1, 1909, at six per cent

per annum may be charged if water is available

from said irrigation system for use during the

irrigation season of 1909, and if not available

for sa?/d season, interest shall commence when

such water is available. But it is further under-

stood and agreed that no payment other than

the initial pajrment, and no interest shall be re-

quired to be paid under this contract until the

water is available for distribution from said ir-

rigation system at a point within one-half mile

of each legal subdivision of one hundred sixty

acres, and such water must be available at the

beginning of the irrigation season in order to

make such payments become due, and all pay-

ments and interest provided in this contract

shall be advanced in time according to the delay

in the delivery of the said water as aforesaid."

Paragraph 7 of the contract provides that the same

may be assigned by the Irrigation and Power Com-

pany, and in case of assignment, the payment of prin-

cipal and interest, as called for by the contract,

should become due and payable to the assignee.

The questions submitted involve a construction of
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the parts of the contract specifically referred to and

quoted. It appears from the allegations of the bill

and admissions made by counsel at the argument,

that water was not available for the irrigation of the

land described, at the beginning of the irrigation

season of 1909. There is some question as to what

construction should be placed upon the clause "be-

ginning of the irrigation season." Under the stat-

utes of Idaho, for certain purposes at least, the ir-

rigation season opens on the 1st day of April, of each

year. As a matter of fact, however, in certain parts

of the State the season does not open until a later

date, that is to say, because of climatic conditions,

water is not needed for irrigation until after the 1st

of April. I am inclined to think that it should be

held that the parties, in using the phrase "irrigation

season," had reference to the season as defined by

the Idaho statutes. However that may be, at the

oral argument it was admitted that in the locality

where this land is situated the actual irrigation

season opens as early as April 1st of each year. It

further appears that while the water was not avail-

able on the 1st day of April, it was actually fur-

nished by the Irrigation Company to the defendant

in May, 1909, and was used by the defendant during

the remainder of the irrigation season for that year.

Preliminarily, it is suggested, if not urged, upon

behalf of complainant that by reason of paragraph 7

of the contract, providing that the same may be as-

signed, and in case of assignment the payment of

principal and interest shall become due and payable

to the assignee, the defendant cannot avail himself
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of the defense tliat the water was not furnished at

the beginning of the irrigation season of 1909. With-

out extended discussion, it is sufficient to say that I

am unable to yield to this contention. By agreeing

that the contract might be assigned the defendant

waived no right to insist upon its performance, and

the assignee's position is of no greater dignity than

would be that of the original party to the contract

had no assignment been made. The assignee may
enforce only such rights as have accrued upon the

contract.

It was conceded, as obviously it must be, that the

language hereinbefore quoted from paragraph 3 of

the agreement is ambiguous and the meaning thereof

extremely obscure. The form of the contract, it is

admitted, was drafted by or for the company, and,

being printed, was in such form presented to the de-

fendant for his signature. It seems that the irriga-

tion and Power Company first entered into a con-

tract with the State of Idaho, and thereafter, in con-

templation of the sale of water rights to numerous

persons, caused to be drafted a form of contract, and

after the same was approved by the State, printed

copies were made, and the language above quoted is

found printed in the contract which was furnished

to and signed by the defendant. Under a familiar

rule, therefore, language of doubtful meaning is to

be construed favorably to the defendant, and the ap-

plication of this rule is not stayed by the fact that

the plaintiff sues as assignee.

It must be admitted that there are equitable con-

siderations supporting complainant's contention
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that tlie failure to furnish water on the 1st day of

April, 1900, postponed the obligations of the contract

on the part of the defendant to be performed, only

for such lenptli of time as the Irrij>ation and Power
Company actually remained in default. If, as is ad-

mitted, the company furaished to the defendant

water for the larger part of the irrigating season of

1900, equitably, it would appear, the defendant ought
to pay the reasonable value of such use. But the lan-

guage of the contract must be given a uniform con-

struction, applicable to all cases, and it cannot be

given one meaning for this case and another meaning

for another case. If the complainant's view be ad-

opted, then it would follow that if the Irrigation and

Power Company had not furnished water in 1900

until the irrigation season closed, the obligations of

the defendant would be postponed only for the three

or four months comprised in the irrigation season,

whereas, as a matter of fact, he would be deprived

of any valuable use of the water for the whole year,

that is, he would get no benefit from the water until

the commencement of the ensuing irrigating season,

and he would be paying interest covering a period

during which he would receive no reciprocal benefit.

While the first part of the paragraph is susceptible

of the construction contended for, it is extremely

difficult, if not impossible, to reconcile such construc-

tion with the last part of the paragraph, for it will

be noted that therein it is expressly provided that

"no pajrment other than the initial payment and no

interest shall be required to be paid under this con-

tract until the water is available for distribution
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from said irrigation system at a point within one-

half mile of each legal subdivision of a hundred and

sixty acres, and such water must he available at the

beginning of the irrigation season in order to make

such payments become due, and all pajTiients and in-

terest provided in this contract shall be advanced in

time according to the delay in the delivery of said

water as aforesaid." In my view, the phrase "and

such water must be available at the beginning of the

irrigation season in order to make such payments

become due" is controlling, and refers to payments

both of principal and interest. It is quite impossible

to understand why this clause was inserted unless it

Avas for the purpose of conveying to the purchaser of

a water right the idea that unless water was fur-

nished at the beginning of the irrigation season for

1909 he would be under no obligation to pay any in-

terest until the commencement of the following ir-

rigation season, and that the entire obligation would

be postponed one year. If this construction be cor-

rect, no payment became due from the defendant

until the 1st day of November, 1910, and, therefore,

when the bill was filed, the defendant was not in de-

fault, and the suit was therefore prematurely

brought. It is possible that the Irrigation and Power

Company has a remedy against the defendant

for the value of the use of the water for a portion of

the irrigating season of 1909, but that question is not

before the court in this proceeding. The complain-

ant here must recover upon the contract of which it

is the assignee, or not at all.
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The demurrer will be sustained and the bill dis-

missed.

[Endorsed] : Filed, October 28, 1910. A. L. Rich-

ardson, Clerk.

Record Entry.

At a stated term of the United States Circuit Court

for the District of Idaho, Central Division, held

at Boise, Idaho, on Friday, the 28th day of Octo-

ber, 1910. Present: Hon. FRANK S. DIE-

TRICH, Judge.

No. 339.

CONTINENTAL AND COMMERCIAL TRUST
AND SAVINGiS BANK, Trustee,

vs.

CHARLES W. McCARTY.

[Order Sustaining Demurrer and Dismissing Bill of

Complaint.]

On this day was announced the decision of the

Court upon the demurrer to the Bill of Complaint

herein, heretofore argued and submitted which de-

cision is in writing and on file herein and is to the

effect, and it is ordered that said demurrer be sus-

tained, and the said bill of complaint is hereby dis-

missed.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

CONTINENTAL AND COMMERCIAL TRUST
ANB SAVINGiS BANK, Trustee,

Plaintiff,

vs.

CHARLES W. McCARTY,
Defendant.

Decree.

This cause having been submitted to the Court

upon demurrer to the bill of complaint herein, and

the Court having on the 28th day of October, 1910,

entered an order in open court to the effect that said

demurrer be sustained and that the said bill of com-

plaint be dismissed;

It is therefore ordered, adjudged and decreed that

the above-entitled action be, and the same is hereby

dismissed at plaintiff's costs.

Dated October 28th, 1910.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed October 28th, 1910. A. L. Rich-

ardson, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division,

IN EQUITY—No. 389.

CONTINENTAL AND COMMERCIAL TRUST
AND SAVINGS BANK, Trustee,

Plaintiff,

vs.

CHARLES w. Mccarty,
Defendant.

Petition for Appeal [and Order Allowing Appeal].

The above-named plaintiff, the Continental and

Commercial Trust and Savings Bank, conceiving it-

self aggrieved by the order and decree entered on

October 28th, 1910, in the above-entitled cause, does

hereby appeal from said order and decree to the

United States Circuit Court of Appeals for the Ninth

Circuit, for the reason specified in the assignment of

errors, which is filed herewith, and it prays that this

appeal may be allowed, and that a transcript of the

record, proceedings and papers upon which said

order was made, duly authenticated, may be sent to

the United States Circuit Court of Appeals for the

Ninth Circuit.

Dated this 4th day of January, 1911.

RICHARDS & HAGA,
Attorneys for Plaintiff.

And now, to wit, on January 4th, 1911, it is

ORDERED, that the appeal be allowed as prayed

for.

FRANK S. DIETRICH,
District Judge.



66 Continental and Commercial etc. Savings Bank

Service of the within Petition for Appeal by re-

ceipt of a copy, is hereby admitted this 4th day of

January, 1911.

B. IS. CROW,
Attorney for Defendant.

[Endorsed] : Filed Jan. 4th, 1911. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States, for the

District of Idaho, Central Division.

IN EQUITY^No. 339.

CONTINENTAL AND COMMERCIAL TRUST
AND SAVINGS BANK, Trustee,

Plaintiff,

vs.

CHARLES w. Mccarty,
Defendant.

Assignment of Errors.

Now conies the plaintiff, Continental and Conamer-

cial Trust and Savings Bank, and in connection with

its petition for appeal in the above-entitled cause,

files its Assignment of Errors, and respectfully sub-

mits that in the record, proceedings, and decision in

the above-entitled matter, there is manifest error in

this, to wit:

First. The Court erred in holding and deciding

that the irrigation season referred to in the contract

annexed to the bill of complaint was the statutory

irrigation season as defined for certain purposes by

the laws of the State of Idaho.

Second. The Court erred in holding and deciding
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that the assignee, the said Continental and Com-

mercial Trust and Savings Bank, stands in the same

position under said contract as would the said Kings

Hill Irrigation and Power Company.

Third. 'The Court erred in holding and deciding

that any language in said contract of doubtful mean-

ing, should be construed in favor of the defendant.

Fourth.—The Court erred in holding and decid-

ing that plaintiff was not entitled to interest from

May 14th, 1909, the date when water was first avail-

able for the irrigation of the land described in the

complaint.

Fifth. The Court erred in holding and deciding

that the first deferred payment specified in the con-

tract annexed to the bill of complaint, had not ma-

tured and had not become due and payable prior to

the filing of the bill of complaint in this cause.

Sixth. 'The court erred in holding and deciding

that the suit was prematurely brought, and that de-

fendant was not in default in the payment of either

principal or interest under his said contract.

Seventh. The Court erred- in holding and decid-

ing that the bill of complaint states no cause for re-

lief in a court of equity.

Eighth. The Court erred in sustaining the de-

murrer and dismissing the bill.

Ninth. The Court erred in not overruling the de-

murrer and entering a decree foreclosing the lien

created by said contract.

Wherefore, for this and other manifest errors,

plaintiff prays that the order and' decree of the said

Circuit Court of the United States may be corrected
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and reversed, and that said Circuit Court be directed

to overrule said demurrer, and that the plaintiff may

have judgment for its costs.

RICHARDS & HAGA,
Solicitors and Counsel for Plaintiff, Offices: First

National Bank Building, Boise, Idaho.

Service of the within Assignment of Errors by re-

ceipt of a copy thereof is hereby admitted this 4th

day of January, 1911.

B. S. CROW,
Attorney for Defendant.

[Endorsed] : Filed Jan. 4th, 1911. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States, for the

District of Idaho, Central Division.

IN EQUITY--N0. 339.

CONTINENTAL AND COMMERCIAL TRUST
AND SAYINGS BANK, Trustee,

Plaintiff,

vs.

CHARLES W. McCARTY,

Defendant.

Bond.

Know All Men by These Presents, That we, Con-

tinental and Commercial Trust and Savings Bank,

as Principal, and Fidelity & Deposit Company of
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Maryland, as Surety, are held and firmly bound unto

the defendant, in the full and just sum of Five Hun-

dred Dollars ($500.00) to be paid to the said defend-

ant, his heirs, executors or administrators, to which

payment well and truly to be made, we bind our-

selves, our and each of our successors and assigns,

jointly and severally, firmly by these presents;

Whereas, the above-named plaintiff. Continental

and Commercial Trust and Savings Bank, has ap-

pealed to the United States Circuit Court of Appeals

for the Ninth Circuit, to reverse and set aside the

order and decree made and entered in the above-en-

titled suit by the Circuit Court of the United States

for the District of Idaho, Central Division

;

Now, therefore, the condition of this obligation is

such, that if the above-named appellant, the Conti-

nental and Commercial Trust and Savings Bank,

shall prosecute its said appeal to effect and answer all

costs if it fails to make its said plea good, then the

above obligation shall be void; otherwise the same

shall be and remain in full force and virtue.

In witness whereof, the said Continental and Com-

mercial Trust and Savings Bank has caused its name

to be hereunto subscribed by Messrs. Richards &

Haga, its Solicitors and Counsel, and the said Fi-

delity & Deposit Company of Maryland, has caused

its name to be hereunto subscribed by its Attorney

in Fact, thereunto duly authorized by its Board of
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Directors, and its corporate Seal affixed, this 4tli day

of January, 1911.

CONTINENTAL AND COMMERCIAL
TRUST AND SAVINGS BANK,

By RICHARDS & HAGA,
Its Solicitors and Counsel.

FIDELITY & DEPOSIT COMPANY OF
MARYLAND. [Seal]

By FRANK T. WYMAN,
Its Attorney in Fact.

Attested and sealed by

WALTER S. BRUCE,
General Agent.

Approved

:

FRANK S. DIETRICH,
District Judge.

[Endorsed] : Filed Jan. 4tli, 1911. A. L. Richard-

son, Clerk.

Citation [Original].

THE UNITED STATES OF AMERICA,—ss.

To Charles W. McCarty, Greeting:

Yiou are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City of

San Francisco, in the State of California, within

thirty days from the date of this Writ, pursuant to

an appeal filed in the Clerk's office of the Circuit

Court of the United States for the District of Idaho,

Central Division, wherein the Continental and Com-

mercial Trust and Savings Bank, is appellant, and
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Charles W. McCarty is respondent, to show cause,

if any there be, why the judgment, order or decree

in said appeal mentioned, should not be corrected,

and speedy justice should not be done to the parties

in that behalf;

Witness, The Hon. EDWARD D. WHITE, Chief

Justice of the Supreme Court of the United States

of America, this 4th day of January, One Thousand

Nine Hundred and Eleven, and of the Independence

of the United States, the One Hundred and Thirty-

fifth.

FRANK S. DIETRICH,
United States District Judge, Presiding in the Cir-

cuit Court.

[Seal] Attest: A. L. RICHARDSON,
Clerk.

United States of America,

District of Idaho,—ss.

I, the undersigned, attorney of record for Charles

W. McCarty, defendant and appellee in the above-

entitled cause, hereby acknowledge due service of the

above citation.

Dated this 4th day of January, 1911.

B. S. CROW,
Attorney for Defendant and Appellee,

Residence and Post Office Address : Boise, Idaho.

[Endorsed] : In Equity. No. 339. In the Circuit

Court of the United States, for the District of Idaho,

Central Division. Continental and Commercial

Trust and Sa\dngs Bank, Trustee, Plaintiff, vs.

Charles W. McCarty, Defendant. Citation. Filed
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Jan. 4th, 1911. A. L. Richardson, Clerk. Richards

& Haga, Attorneys for Plaintiff, Residence, Boise,

Idaho. Benjamin S. Crow, Attorney for Defend-

ant, Residence, Boise, Idaho.

Return to Record.

And thereupon it is ordered by the Court that a

transcript of the record and proceedings in the cause

aforesaid, together with all things thereunto relating

be transmitted to the said United States Circuit

Court of Appeals for the Ninth Circuit, and the same

is transmitted accordingly.

[Seal] Attest: A. L. RICHARDSON,
Clerk.

[Certificate of Clerk U. S. Circuit Court to Record,

etc.]

In the United States Circuit Court, Ninth Judicial

Circuit, District of Idalio.

CONTINENTAL AND COMMERCIAL TRUST
AND SAVINGS BANK, Trustee,

Plaintiff,

vs.

CHARLES W. McCARTY,
Defendant.

I, A. L. Richardson, Clerk of the Circuit Court of

the United States for the District of Idaho, do

hereby certify the foregoing transcript of pages num-

bered from 1 to 55, inclusive, to be full, true and cor-

rect copies of the pleadings and proceedings in the
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above-entitled cause, and that the same together con-

stitute the transcript of the record herein upon ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit.

I further certify that the cost of the record herein

amounts to the sum of $36.65, and that the same has

been paid by the appellant.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 7th day of January, 1911.

[Seal] A. L. RICHARDSON,
Clerk.

[Endorsed] : No. 1943. United States Circuit

Court of Appeals for the Ninth Circuit. The Con-

tinental and Commercial Trust and Savings Bank

(a Corporation), Appellant, vs. Charles W. Mc-

Carty, Appellee. Transcript of Record. Upon Ap-

peal from the United States Circuit Court for the

District of Idaho.

Filed January 16, 1911.

F. D. MONCKTON,
Clerk.
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United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

THE CONTINENTAL AND COMMER-
CIAL TRUST AND SAVINGS BANK
(a corporation),

Appellant,

vs.

CHARLES W. McCARTY,
Appellee.

BRIEF OF APPELLANT

Upon Appeal From the United States Circuit Court for the

District of Idaho.

STATEMENT OF THE CASE.

This suit was brought by appellant, as trustee under a

mortgage or deed of trust, for the foreclosure of a lien

created by a contract assigned to and deposited with ap-

pellant under such trust deed, as security for an issue of

bonds. The lien sought to be foreclosed was executed by

appellee and covers certain lands situated in the State of

Idaho and a certificate of stock representing water rights

for the irrigation of said land.



A demurrer was interposed to appellant's bill of com-

plaint. The Circuit Court sustained the demurrer and dis-

missed the bill.

The facts stated more in detail are as follows:

On the 1st day of May, 1908, the Kings Hill Irrigation &

Power Company, a corporation, entered into a contract with

the State of Idaho for the construction of an irrigation sys-

tem designed for the reclamation and irrigation of several

thousand acres of land theretofore segregated from the

public domain under the Act of Congress commonly known

as the "Carey Act," The contract referred to is attached

to the complaint as Exhibit "A" (pages 13 to 40 of Trans.),

and among other things it provides that before the lands

are thrown open for entry, a corporation to be known as

the Glenns Ferry Canal Company, Limited, shall be organ-

ized for the purpose of maintainin'j and operating the irri-

gation system to be constructed under said contract; that

the corporation so to be formed should have a total ca^Dital

stock of twenty-five thousand shares and that each share

should represent an undivided interest in said irrigation

system based upon the number of shares finally sold, and

that each share should also represent sufficient water for

the irrigation of one acre of land, and that the entire capital

stock of said corporation should be issued to the Kings Hill

Irrigation & Power Company in full payment for said irri-

gation system; and the said contract further provided that

the Kings Hill Irrigation & Power Company should have

the right to sell the shares of stock so taken and accepted

in payment of said system, at the rate of Sixty Five Dollars

($65.00) per share and that said stock should be sold to per-

sons who desired to enter the Carey Act lands referred to



and to the owners of other lands susceptible of irrigation

from said irrigation system. Payments for said stock to

be made as follows: Six and 50/100 Dollars ($6.50) per

share at the time of purchase and the balance in nine equal

annual deferred payments with interest at six per cent.

(Qy,) per annum.

Pursuant to said contract the Kings Hill Irrigation &

Power Company proceeded with the construction of the irri-

gation works to be constructed thereunder, and the lands

having been thrown open for entry, appellee desired to

enter certain parts of said land and with that in view pur-

chased from said Kings Hill Irrigation & Power Company

forty two and ninety-seven one hundredths (42.97) shares

of the capital stock of said Gienns Ferry Canal Company,

Limited, which was sufficient to irrigate the forty two and

ninety-seven one-hundredth (42.97) acres of land which

appellee fxled upon under the Carey Act in the manner re-

quired by law.

In purchasing said stock appellee entered into a contract

with the Kings Hill Irrigation & Power Company, which

contract is attached to the bill of complaint as Exhibit "B"

(pages 41 to 51 of Trans.), by the terms of which contract

the Kings Hill Irrigation & Power Company was given a

first lien upon the lands therein described, being the land

which appellee had filed upon under the Carey Act and

upon which said water rights were to be used, for the

amount due it in deferred payments, to-wit: Two Thou-

sand Five Hundred Thirteen and 74/100 Dollars ($2,-

513.74).

The contract was approved by the State of Idaho acting



through its State Board of Land Commissioners and was

dub^ recorded, and thereafter and on or about the 15th

day of December, 1908, said contract and many other con-

tracts M^ere assigned to the appellant by said Kings Hill

Irrigation & Power Company as security for an issue of

bonds aggregating Five Hundred Thousand Dollars ($500,-

000,00), said bonds to be issued under a mortgage or deed

of trust under which appellant was trustee.

Appellee under his contract with the Irrigation Company
agreed to make his first deferred payment on November
1st, 1909, and agreed to pay interest on all deferred pay-

ments on said date, such interest to be computed from April

1st, 1909, at six per cent. (6%) per annum. The contract

contains a qualifying clause (in paragraph 3, pages 45-46

of Trans.), under which appellee claims that if the water

was not available on April 1st, 1909, within half a mile of

his land the Irrigation Company would forfeit all interest

for that year and all deferred payments would be extended

for an entire year; that is to say, if water was not avail-

able on April 1st, 1909, as above stated, interest would not

commence until April 1st, 1910, and the first deferred pay-

ment would not mature or become due until November 1st,

1910, instead of November 1st, 1909. Water was not avail-

able for the appellee's use within half a mile of his land

until May 14th, 1909, but ever since said date it has been

available to the extent and to the amount required under

said contract, and such water was used by appellee during
the year 1909 from and after May 14th of said year.

Appellee having defaulted or declined to make the pay-
ments of both principal and interest, which, according to

the terms of the contract as construed by appellant, became



due in the fall of 1909, this suit was commenced on October

10th, 1910, to foreclose the lien created by the contract on

the land and on the stock purchased by appellee in the

Glenns Ferry Canal Company, Limited, for the irrigation

of his land, which stock had been issued to appellee, but

appellee had endorsed the certificate therefor in blank and

pledged the same with the Kings Hill Irrigation & Power

Company as further and additional security for his de-

ferred payments, and said stock had by the Irrigation Com-

pany been assigned to and deposited with appellant as addi-

tional security for the bonds issued as aforesaid. Appellee

agrees in his contract that said contract and the payments

due thereunder may be assigned by the Irrigation Company

and when so assigned all such payments should be made

to the assignee.

The entire controversy arises over the construction of

paragraphs 3 and 7 of appellee's contract. The Circuit

Court decided in favor of appellee and held that if the

water was not available for appellee's use on April 1st,

1909, there was a forfeiture of interest for an entire year

and the maturity of all payments was extended for one

year.

The complaint shows that under the deed of trust, under

which appellant is trustee, over Three Hundred and Fifty

Thousand Dollars ($350,000.00) of bonds have been issued

and that said bonds are in the hands of innocent holders for

value; that the security back of said bonds consists of the

water contract involved in this suit and other similar con-

tracts, and that neither the princiT?al nor interest of said

bonds can be paid except as collections of principal and

interest are made on such contracts.

SPECIFICATION OF ERRORS.

Appellant assigns the following errors, on this appeal

:



First
:

The Court erred in holding and deciding that the

irrigation season referred to in the contract annexed to the

bill of complaint was the statutory irrigation season as

defined for certain purposes by the laws of the State of

Idaho.

Second: The Court erred in holding and deciding that

the assignee, the said Continental and Commercial Trust

and Savings Bank, stands in the same position under said

contract as would the said Kings Hill Irrigation & Power
Company.

Third: The Court erred in holding and deciding that

any language in said contract of doubtful meaning, should

be construed in favor of the appellee.

Fourth: The Court erred in holding and deciding that

appellant was not entitled to interest from May 14th, 1909,

the date when water was first available for the irrigation

of the land described in the complaint.

Fifth: The Court erred m holding and deciding that

the first deferred payment specified in the contract annexed

to the bill of complaint, had not matured and had not be-

come due and payable prior to the filing of the bill of com-

plaint in this cause.

Sixth
:

The Court erred in holding and deciding that the

suit was prematurely brought, and that appellee was not in

default in the payment of either principal or interest under

his said contract.

Seventh: The Court erred in holding and deciding that

the bill of complaint states no cause for relief in a court

of equity.



Eighth : The Court erred in sustaining the demurrer

and dismissing the bill.

Ninth : The Court erred in not overruling the demurrer

and entering a decree foreclosing the lien created by said

contract.

ARGUMENT.

This controversy arises over the construction of the con-

tract between appellee and the Kings Hill Irrigation &

Power Company and particularly paragraphs 3 and 7 o-

said contract. We think the Circuit Court in construing the

contract overlooked en^ireV certain fundamental rules for

the interpretation of contracts. We submit that if the

rules referred to are applied to this contract, the conten-

tion of appellant must be sustained.

Paragraph 3 of the contract with appellee reads as fol-

lows :

"3. The purchase price of the shares of stock hereby

purchased is the sum of $2793.05, and the balance thereof

remaining due after the cash payment hereinbefore acknowl-

edged, to-wit, the sum of $2,513.74, is due and payable as

follows, to-wit

:

Principal. Interest. Amt.

1st Deferred Payment, November 1st, 1909, 279.31 87.98 367.29

2nd Deferred Payment, November 1st, 1910, 279.31 134.07 413.38

3rd Deferred Payment, November 1st, 1911, 279.31 117.31 396.62

4th Deferred Payment, November 1st, 1912, 279.31 100.55 379.86

5th Deferred Payment, November 1st, 1913, 279.31 83.79 363.10

6th Deferred Payment, November 1st, 1914, 279.31 67.03 346.34

7th Deferred Payment, November 1st, 1915, 279.31 50.27 329.58

8th Deferred Payment, November 1st, 1916, 279.31 33.52 312.83

9th Deferred Payment, November 1st, 1917, 279.31 16.76 296.07



"Interest from April 1, 1909, at six per cent, per annum

may be charged if water is available from said irrigation

system for use during the irrigating season of 1909, and

if not available for said season, interest shall commence

when such water is available. But it is further understood

and agreed that no payment other than the initial payment,

and no interest shall be required to be paid under this con-

tract until the water is available for distribution from said

irrigation system at a point within one-half mile of each

legal subdivision of one hundred sixty acres, and such water

must be available at the beginning of the irrigation season

in order to make such payments become due, and all pay-

ments and interest provided in this contract shall be ad-

vanced in time according to the delay in the delivery of the

said water as aforesaid."

The ambiguous part of this paragraph is that portion

which follows the schedule of payments. The first part of

the paragraph provides as definitely and specifically as the

English language can state it, that apuellee shall on Novem-

ber 1st of each year for nine consecutive years, pay $279.31

of the principal and certain interest charges which have

been computed at the rate of six per cent, per annum on

all deferred payments and from April 1st, 1909.

That portion of the paragraph referred to which follows

the schedule of payments was inserted solely for the pur-

pose of qualifying the definite dates and amounts fixed in

the forepart of the paragraph in the event certain things

did not come to pass in the manner and within the time

stated in the qualifying paragraph. It will be noted, how-

ever, that time has not been made the essence of the con-

tract.



It was clearly not the intention of the parties to the con-

tract to provide a penalty or a forfeiture of a whole year's

interest if the Company did not have the water available

until April 2nd, 1909, instead of April 1st, 1909, or regard-

less of the fact that such water could not be used by the

purchaser until long after that date. If the purchaser did

not actually need the water until May 1st he would sustain

no loss whatever if the Company failed to deliver it at the

point stated in the contract prior to such date, and it can

not be assumed that the parties intended to stipulate for

the payment of such a drastic penalty, when no loss what-

ever would be sustained by the purchaser by the default

or failure of the Comr^"""-^ ^.i h"ve the water at the exact

point stated in the contract on April 1st, 1909. Such a

provision would be the most objectionable kind of penalty

as it would not in the remotest degree compensate the pur-

chaser for damages, because no damages could be sustained

until the water was actually needed by the purchaser.

It is immaterial in the construction of this contract

whether the water was available for appellee's use on April

2nd or April 15th or May 14th, as the decision of the Cir-

cuit Court and the contention of appellee are based upon

the fact that unless the water was available on April 1st,

1909, there is a forfeiture of interest on all payments for

an entire year and the maturity of all payments is also

extended for an entire year.

It will be noted that the contract provides no premium

or reward for diligence in getting the water to the point

stated in the contract before April 1st, 1909. There is no

dispute but what the Company could in no event collect
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interest from a date earlier than April 1st, even though it

had the water at the required point long prior to such date,

and under appellee's contention it forfeits interest for a

whole year if it does not have it at such point on the date

stated. In other words, according to appellee's contention

April 1st is the first, last, and only date in the entire year

from which interest may be charged. If the Company had

the water available six months before such date it loses

interest on its investment until April 1st, and on the other

hand if it does not get the water there until the day follow-

ing, it forfeits interest for an entire year. April 1st, there-

fore, according to appellee's contention, is the only date in

the year on which water may be made available for ap-

pellee's use without a penalty of loss of interest' being im-

posed on the Company.

It is the universal rule of construction that the words of

a contract will be given a reasonable construction where

that is possible, rather than an unreasonable one, and the

Court will likewise endeavor to give such a construction as

will be most equitable to the parties and which will not

give one of them an unfair or unreasonable advantage over

the other, and where the meaning is doubtful that construc-

tion will be avoided which would entail a forfeiture.

9 Cyc. 587.

in applying this rule the Circuit Court in Coghlan vs.

Stetson, 19 Fed., 727, said:

"The interpretation contended for by the defendant

is so harsh, so unfair, so wanting in reciprocity that the

court should not hesitate to reject it provided the in-
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strument is susceptible of any reasonable construction.

* * * Where the exact meaning is in doubt, where

the language used is contradictory and obscure, if there

are two interpretations, one of which establishes a com-

paratively equitable contract and the other an uncon-

scionable one, the former construction should prevail.

In such cases the court may well assume that the part-

ies do not intend that which is opposed alike to justice

and to common sense."

In Press Steel Car Co. vs. Eastern Railway Co. of Min-

nesota, 121 Fed. 609, 57 C. C. A. 635, the court had before

it a very similar question, and it is there said, (quoting

from the syllabus) :

"When the language of a contract is obscure or am-

biguous, or its meaning is doubtful, so that it is

susceptible of two constructions, that interpretation

which evolves the more usual, reasonable and probable

contract should be adopted."

The general rule, sustained by all the authorities, may be

stated thus: Where the meaning of a contract providing

for a forfeiture is doubtful, the Court will adopt that con-

struction which will prevent the forfeiture.

Franklin Life Ins. Co. v. Wallis, 93 Ind. 7.

Robinson v. Stow, 39 111. 568.

Williams v. Glover, 66 Ala. 189.

Harz V. Peterson, 80 111. App. 21.

Allemong v. Agusta Nat. Bank, 103 Va. 243; 48

S. E. 897.

Bickford v. Cooper, 41 Pa. St., 142.
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Royalton v. Royalton & W. T. Co., 14 Vt. 311.

9 Cyc. 587.

To sustain the contention of appellee the Court must en-

force a most drastic penalty against appellant and force a

strained construction of the language used in paragraph 3

of the contract. It must impose on appellant a forfeiture of

a whole year's interest, and this regardless of the fact that

appellee may have sustained no damage whatsoever from

the acts of appellant on which the forfeiture is based. This

is so contrary to all recognized rules of construction that we

do not deem it necessary to cite but a few of the many

authorities on this question. Equity abhors forfeitures.

"Forfeiture is not favored in the law, and the pro-

visions upon which it is based must be strictly con-

strued."

Town of Mt. Morris v. King, 28 N. Y. Supp. 281.

Where the amount to be paid for a breach of a contract

or a failure to perform according to its terms is dispropor-

tionate to the actual damages sustained, the parties will be

deemed to have intended to stipulate for a mere penalty

to secure a performance of the contract and not for liqui-

dated damages, and in such cases the Courts will not give

effect to the provision or enforce the penalty, but will leave

the injured party to his remedy at law for the actual dam-

ages sustained.

19 Am. & Eng. Encyc. of Law, 410, and cases there

cited.

In Kratz v. Robbins, 12 Wash. 7, 40 Pac. 415, the Court
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had before it a case where the mortgage provided for in-

terest at seven per cent, with the provision that in case of

default in payment, the mortgagor should pay interest at

twelve per cent. The Court held that the recovery must be

limited to seven per cent, interest and that the remaining

five per cent, was in the nature of a penalty and could not

be recovered. The Court said:

"While, in construing contracts, due weight will be

given to the language used, still courts of equity will

not be absolutely controlled by the words employed,

when the enforcement of such contract will cause an

unconscionable hardship or otherwise work an injustice.

A penalty has been defined to be an agreement to pay a

greater sum to secure the payment of a less sum, and it

seems to us that this case clearly falls within that defi-

nition and the rule above stated. The additional rate

of interest is essentially a penalty, although not desig-

nated as such. It could not have been intended as com-

pensation for the use of the principal before maturity,

for the reason that 7 per cent, interest was agreed on

as the rate of compensation."

See also Gay Mfg. Co. v. Campbell. 69 Fed. 794.

Where there is a doubt as to whether the sum agreed

upon is a penalty or in the nature of liquidated damages, the

Courts will construe the amount to be a penalty and will

decline to enforce it.

Sutherland on Damages, Sec. 286, Vol. 1, Third

Edition.

Sedw. Damages, Sec. 408.



1 Pomeroy Eq. Juris., Sec. 444.

Heatwole v. Gorrell, (Kas.) 12 Pac. 136.

Where the sum named in a contract to be paid in case of

a breach thereof, is held to be a penalty, and not liquidated

damages, the amount of recovery is only the actual dam-

ages sustained.

Sutherland Damages, Sec. 283, Third Ed., and

cases cited in Note 4.

Sun Printing Co. v. Moore, 183 U. S. 614.

Watts V. Camors, 115 U. S. 353; 29 L. Ed. 406.

Ricketson v. Richardson, 19 Cal. 330.

O'Keefe v. Dyer, (Mont.) 52 Pac. 196.

Salem v. Ansen, (Ore.) 67 Pac. 190.

Wood V. N. Paper Co. 121 Fed. 818.

Kelley v. Seay, (Okl.) 41 Pac. 615.

In the case at bar if the construction contended for by

appellee be sustained, appellant and the holders of the

bonds for which appellant acts, will, as a matter of fact,

lose between thirty and forty thousand dollars in interest

because the Irrigation Company may have been a few days

late in having the water available at the points stipulated

in their contracts with the several purchasers.

The contracts with all the purchasers are similar to the

one involved in this suit, and the construction placed by the

Court upon this contract will apply to all contracts out-

standing, and appellant will be subject to this large penalty

regardless of the fact that appellee and other purchasers

may not have sustained any damages whatsoever.

In the case of Watts v. Camors, 115 U. S. 353, 29 L. Ed.
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406, the Court had before it a contract where there was a

stipulation that in case of a failure to carry out the con-

tract by one of the parties, the other party could recover

the estimated amount of the freight, which was over

Twenty Thousand Dollars ($20,000.00). A breach of the

contract occurred and it was proven that the actual dam-

age sustained was less than Six Thousand Dollars

($6,000.00). The Court held that the larger sum was in

the nature of a penalty and not liquidated damages, and

that only actual damages should be awarded even where the

courts of the State awarded all the damages stipulated in

case of a total breach of the contract.

See also Stee'e v. Branch, 40 Cal. 3.

Sutherland in his work on Damages (last Edition), page

721, in discussing this question, says:

"The trend of judicial thought and action on the

subject is well and frankly expressed by Justice Mar-

shall of the Wisconsin court: The law is too well

settled to permit any reasonable controversy in regard

to it at this time, that where parties stipulate in their

contract for damages in the event of a breach of it,

using appropriate language to indicate that the dam-

ages are agreed upon in advance, and such damages

are unreasonable considered as liquidated damages, the

stipulated amount will be considered to be a mere for-

feiture or penalty and the recoverable damages be lim-

ited to those actually sustained."

From the authorities above cited we think it clearly ap-

pears that even though the contract in this case were sus-
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ceptible of the construction placed upon it by appellee, still

it would not be enforced by a court of equity. But we sub-

mit that the contract is not susceptible of the construction

placed on it by appellee.

The irrigation season referred to in that portion of para-

graph 3 which follows the schedule of payments, is the

actual irrigation season which may be anywhere between

April 1st and May 15th, depending upon the dryness of the

season. For the sake of uniformity the parties fixed upon

April 1st as the date from which interest should be com-

puted, with this qualification,—that if the purchaser did

not secure the water when he actually needed it, then the

Company could not collect interest from April 1st, but only

from the date when it could deliver the water at the point

stated in the contract. The penalty which the parties in-

tended to impose upon the Company in order to secure dili-

gence, was a loss of interest from April 1st until the water

could be delivered to the purchaser, and also an extension

of all payments for such a time after November 1st, 1909,

as the Company should be in default in the delivery of the

water. This, we submit, would be a reasonable penalty,

reasonably commensurate with the loss or damage which

the purchaser might sustain, and under this construction

of the contract appellee was in default in the payment of

both principal and interest long before the bill was filed in

this suit.

There is no statutory irrigation season in the State of

Idaho, as suggested by the Circuit Court.

Appellant Sues as Assignee.

Paragraph 7 of the contract reads as follows:
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"7. This contract may be assigned by the Company and

thereupon the payment of principal and interest if so pro-

vided shall be due and payable to the assignee, but the pay-

ment of tolls, assessments and charges for the delivery of

water shall, unless otherwise provided, be paid to the

Glenns Ferry Canal Company, Limited, and payments there-

of may be enforced by it."

By the foregoing stipulation in the contract appellee

agreed to make the payments to the assignee and to look to

the Irrigation Company for a rerformance of the covenants

to be performed by the Irrigation Company under the con-

tract. In other words, the stipulation referred to is a

waiver of the right o" setoff rr recoupment, and appellant

holds the agreement free of any claim for damages which

appellee may have against the Irrigation Company. It is

not necessary, therefore, to show by the bill that the Irriga-

tion Company has performed all the covenants and agree-

ments which it agreed to keep and perform under its con-

tract with appellee. The payments to the assignee are in

nowise conditional or dependent upon the performance by

the Irrigation Company of all the terms of the agreement

which it agreed to perform.

The bill shows that appellee's contract has been deposited

with appellant and that negotiable coupon bonds have been

issued to an amount exceeding $350,000.00, based on said

contract and other similar contracts, and that such bonds

are now in the hands of innocent holders for value, and that

said bonds were issued, certified and sold to such holders

and bought by such holders because of the fact that said

contract and other similar contracts were so deposited with
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appellant as security for the payment of said bonds, and this

action is brought by appellant in behalf of and as trustee

for the holders of said bonds. In such cases the rule of con-

struction is necessarily different from what it would be if

the Irrigation Company was itself bringing an action to en-

force payment under the contract. This is recognized by

the statutes of the State. Section 4091, Revised Codes of

Idaho, 1909, reads as follows:

''Sec. 4091. In the case of an assignment of a thing

in action, the action by the assignee is without preju-

dice to any set-off, or other defense existing at the time

of, or before, notice of the assignment ; but this sec-

tion does not a^ply to a negotiable instrument, trans-

ferred in good faith and upon good consideration, be-

fore maturity."

Paragraph 7 of the contract means nothing unless it be

construed as a waiver of the right of recoupment or set-off

by appellee in the event the contract be assigned by the

Company. It was undoubtedly the intention of the appellee

to look to the responsibility of the Irrigation Company and

to the protection afforded him by the contract between the

Company and the State of Idaho and the bond provided for

in Paragraph XXII of said contract (Page 40 of Trans).

The fact that the payments specified in the contract were

for the purchase price of the shares of stock therein men-

tioned and that the certificate evidencing such shares was

actually delivered to appellee, fully justify the conclusion

that the payments to the assignee are neither conditioned

nor dependent upon the acts of the Irrigation Company.

The statutes of New York are substantially identical with

Section 4091 of the Idaho Code and it has been repeatedly
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held by the Courts of that State that a defendant can only

off-set such claims against an assignee as were due or had

matured at the time of the assignment of the claim in suit,

Norton v. McCarthy, 30 New York Supp. 1058.

Martin v. Kingmuller, 37 New York, 398.

Myers v. Davis, 22 New York, 489.

In Hamilton v. Piza, 39 New York Supp. 773, plaintiff

sued as assignee for creditors. Defendant pleaded notes

which he had endorsed for the accommodation of the as-

signors. The notes matured after the assignment was made.

The lower court dismissed the counter-claim and the Ap-

pellate Court said

:

"As the counter-claim is pleaded, and the form in

which the matter was presented to the trial court, its

ruling was correct."

In Eder v. Gildersleeve, 32 New York Supp. 1057, the

Court in considering this question, held that where plaintiff

had obtained his assignment before defendant got judg-

ment against the assignor, the judgment could not be set-off

against the claim assigned to plaint^'lf.

In Fora v. Wickham, 135 New York, 229, the Court in

passing on the question, said

:

"In other words, if there is no right of set-off when

an assignment is made, it can not arise afterwards, in

favor of a creditor. Cross demands which do not ma-

ture until after such an assignment could not have

been the subject of setoff when the assignment was

made, for a demand in praesenti is necessary to an al-

lowance by way of setoff. I think the logical and nat-
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ural extension of the principle of the decision in Myers

V. Davis is authoritative in the decision of the present

case. The right of set-off must attach at the time of

the making of the assignment. It can not arise after-

wards * * *."

In Raymond v. Hogan, 41 New York Supp. 973, plaintiff

sought to foreclose a mortgage given to secure the purchase

price of a heating plant. Defendants set up a counter-claim

for $3,000.00 damages from defects in the plant, and the

guaranty of the assignor to remedy the defects after writ-

ten notice thereof. The mortgage had been assigned to

plaintiff before notice had been given the assignor that the

heating plant was not satisfactory. No cause of action ex-

isted against the assignor when the mortgage was assigned

to the plaintiff. The Court said

:

"The contract upon which the action is founded can-

not be allowed as a counterclaim to the amount of the

plaintiff's demand. The judgment below was therefore

right in dismissing the counterclaim and it should be

affirmed."

We submit, therefore, that if the Irrigation Company did

not in all respects carry out its covenants in its contract

with appellee, the remedy of appellee is against the Irri-

gation Company and not against appellant, for there is no

contention that there was any cause of setoff or counter-

claim or that the Irrigation Company was in default at the

time the contract in question was assigned to appellant.

The statement in the decision of the Circuit Court that

the contract should be construed most strongly against ap-

pellant because it had been prepared by the Irrigation Com-

pany and not by appellee, is clearly wrong. Ex'" . "A"
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attached to the complaint (page 26 of Trans.) provides that

"before any application for entry is received or approved,

a copy of the form of water right contract used or to be

used by second party (Irrigation Company) in the sale of

water rights, shall first be approved by the Board (State

Board of Land Commissioners), and no other form shall be

used than the one so approved."

It would be more accurate to say that neither the Irri-

gation Company nor appellee prepared the contract, but it

was prepared for them by the State of Idaho, as the Irriga-

tion Company was not permitted to use any form which did

not have the approval of the State, and, as a matter of

fact, the very paragraph in dispute in this case was pre-

pared by the State and not by the Irrigation Company.

In no event, however, could appellant be subject to the

rule referred to by the Circuit Court for it took the contract

as assignee and long after it had been signed by both par-

ties, and there is nothing in the bill or in the record b^

show that appellant took the contract with knowledge or

notice of who had prepared it, except as stated in the State

contract.

We submit, therefore, that interest under the contract

with appellee should be computed from May 14th, 1909, and

that the payment of principal and interest due on Novem-

ber 1st, 1909, accordino: to the schedule of payments set

forth in paragraph 3 of the contract, matured and became

due and payable not later than December 14th, 1909, and

that failure to make such payment entitles the appellant to

declare the balance of the purchase price for said shares of

stock 'immediately due and payable; and the decree of
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the Circuit Court should, therefore, be reversed and set

aside.

Respectfully submitted,

RICHARDS & HAGA,

Solicitors for Appellant,

Offices, Boise, Idaho.
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STATEMENT OF THE CASE.

Appellee is satisfied with the statement of the case set out

in the brief of the Appellant, but for the convenience of the

court we shall set out such facts as we deem controlling in

order that the points presented may be understood without

reference to the Transcript.

The King's Hill Irrigation & Power Company, (herein-

after to be designated as the "Company"), during the year



1908 entered into a contract with the State of Idaho where-

by the Company was to complete a certain irrigation sys-

tem, from which it was to sell water rights to "settlers"

upon certain portions of the semi-arid public lands in Idaho,

under the provisions of the Carey Act.

In the contract so made between the State of Idaho and

the Company, we have the following provisions in regard to

the nature of the water contract to be entered into by the

Company with the "settlers", or entrymen

:

"Before any application for entry is received or approved,

a copy of the form of water right contract used or to be

used by second party (i. e., the Company) m the sale of

water rights, shall first be approved by the Board, and n3

other form shall be used than the one so approved." (Trans,

p. 26.)

Such contract between the State and the Company con-

tained the following provision in regard to the time at which

deferred payments under the water contract were to be-

come due and interest should begin to run

:

"It is further agreed that no payment other than the in-

itial payment, and no interest shall be required under any

contract, either for Carey Act lands or State or private

lands, until the water for the said land is available from

said canal for distribution at a point within a half mile

of each legal subdivision of one hundred sixty (160) acres

of the said land, and such ivater must he available at the

beginning of the irrigation season in order to make such

payments become due, and all payments and interest pro-

vided in said contract shall be advanced in time according



to the delay in the delivery of said water as aforesaid."

(Italics ours)—Trans, pages 27-28.

The water contract itself between appellee and Company

contains the following provision as to deferred payment and

interest

:

"3. The purchase price of the shares of stock hereby

purchased is the sum of $2,793.05, and the balance thereof

remaining due after the cash payment hereinbefore ac-

knowledged, to-wit, the sum of $2,513.74, is due and pay-

able as follows, to-wit:

Principal. Interest. Amt.

1st Deferred Payment, November 1st, 1909, 279.31 87.98 367.29

2nd Deferred Payment, November 1st, 1910, 279.31 134.07 413.38

3rd Deferred Payment, November 1st, 1911, 279.31 117.31 396.62

4th Deferred Payment, November 1st, 1912, 279.31 100.55 379.86

5th Deferred Payment, November 1st, 1913, 279.31 83.79 363.10

6th Deferred Payment, November 1st, 1914, 279.31 67.03 346.34

7th Deferred Payment, November 1st, 1915, 279.31 50.27 329.58

8th Deferred Payment, November 1st, 1916, 279.31 33.52 312.83

9th Deferred Payment, November 1st, 1917, 279.26 16.76 296.07

Interest from April 1, 1909, at six per cent per annum

may be charged if water is available from said irrigation

system for use during the irrigation season of 1909, and if

not available for said season, interest shall commence when

such water is available. But it is further understood and

agreed that no payment other than the initial payment, and

no interest shall be required to be paid under this contract

until the water is available for distribution from said irri-

gation system at a point within one-half mile of each legal

subdivision of one hundred sixty acres, and such ivater



must be available at the beginning of the irrigation season

in order to make such payments become due, and all pay-

ments and interest provided in this contract shall be ad-

vanced in time according to the delay in the delivery of the

said water as afm^esaid." (Italics ours.) (Trans, p. 46.)

Such water contract contains the following provision as

to the right of the Company to the assignment of the con-

tract :

"7. This contract may be assigned by the Company and

thereupon the payment of principal and interest if so pro-

vided shall be due and payable to the assignee, but the pay-

ments of tolls, assessments and charges for the delivery of

water shall, unless otherwise provided, be paid to the Glenns

Ferry Canal Company, Limited, and payments thereof may

be enforced by it." (Trans., page 48.)

The following provision is contained in the water contract

with reference to the construction of such contract

:

"8. This contract is made pursuant to and subject to the

contract between the Company and the State of Idaho, and

the existing laws of said State, and is to be construed in

conjunction with said contract' and said laws." (Trans.,

page 48.)

The statutes of Idaho contain the following in regard to

the "irrigation season" referred to in the water contract:

"Every person, company or corporation owning or con-

trolling any ditch, canal or conduit for the puroose of irriga-

tion, shall, during the time from April first to the fi^st day

of November of each year, keep a flow of water therein.



sufficient to the requirements of such persons as are prop-

erly entitled to the use of water therefrom : Provided, hoiv-

ever, That when the public streams or other natural water

sources from which the water is obtained is too low and

inadequate for that purpose, then such ditch, canal or con-

duit shall be kept with as full a flow of water therein as

may be practicable, subject, however, to the rights of pri-

ority from the streams or other natural sources as pro-

vided by law."

Revised Codes of Idaho, Sec. 3306.

"The owners or persons in control of any ditch, canal or

c'onduit used for irrigating purposes, shall maintain the

'^nme in good order and repair, ready to deliver water by

the first of April in each year, and shall construct the nec-

essary outlets in the banks of the ditches, canals or con-

duits for a proper delivery of water to persons having rights

to the use of the water."

Revieed Codes of Idaho, Sec. 3307.

"Where two or more parties take water from said ditch,

canal or reservoir at the same point, to be conveyed to their

resT}ective premises for any distance through the same lat-

eral or distributing ditch, such parties shall, on or before

April first of each year, select some person to have charge

during the succeeding season of the distribution of water

from such lateral, whose duty it shall be to ascertain and

see that the amount of water to which each of the parties

interested is entitled is properly apportioned and dis-

tributed."

Revised Codes of Idaho, Sec. 3288.



ARGUMENT.

The argument of appellant falls naturally under two

heads, which will be considered in their order:

First. Under the provisions of the water contract be-

tween the Company and the respondent, has the Company

any claim to collect the deferred payment, or the interest,

unless water has been available to respondent for a full

irrigation season?

While we contend that under the sections of the Idaho

statutes previously quoted, the irrigation season is the

period between April 1st and November 1st, we deem

such question to be of no practical importance in this case.

Irrespective of the question as to whether April 1st is the

beginning of the irrigation season, it must be assumed that

May 14th, the time when water was actually fur-

nished to appellee, is not the beginning of such season. For

it is nowhere stated in the bill that May 14th, 1909,

was the beginning of the irrigation season, or that water

was furnished to the appellee substantialhj at the beginning

of the irrigation season. Indeed, we must assume that the

averments of the bill are made upon the theory that there

was no substantial performance in the way of furnishing

water at the beginning of the irrigation season, since if

May 14th were deemed by appellant to constitute the be-

ginning of such season, interest would be claimed, not from

that date, but from April 1st. Clearly, the theory on which

the bill is framed is this : that under the terms of the water

contract interest begins to run on deferred payments from
the time water is furnished, provided it is furnished chning

the irrigation season.



We, of course, do not dispute the principle thav <vhere a

contract is susceptible of two interpretations, the reason-

able and not the unreasonable construction must be given.

But in the present instance, the construction contended for

by appellant is much more unreasonable and unjust than

the one on which we rely. We contend that under the

clause of the water contract in question, there is a clear

intent to require the Company to furnish water to the set-

tler for a full irrigation season before it can make its claim

either for interest or for a deferred payment. This is a

very fair and just provision. The settler is given the op-

portunity to crop his land for an entire season before any

additional tax is laid upon it by the Company, after the

initial payment.

If. on the other hand, interest may be^rin to run from

May 14th, then it may begin as well upon June 14th, or on

August 14th, if water be furnished at such dates, and the

term "irrigation season", as used in the contract, would en-

tirely lose its significance. To illustrate the inequity of ap-

pellant's position, let us assume that in the present case

water had not been furnished until August 1st. Having

used the water even for the brief remaining season, apuellee

would be called upon on November 1st, three months later,

to meet his deferred payment and three months' interest,

having had only the minimum benefit from the water.

As bearing on the intent of the parties, it is significant

that the schedule, or list, of payments, as set out in section

3 of the water contract (Trans, p. 46), is compiled on the

assumption that interest begins to run on April 1st. The

first deferred payment, it will be noted, is set down as due



on November 1st, 1909; the interest due on that date is set

down as $87.98, which is precisely the interest at 6% on

$2,513.74, (the entire principal sum less the initial pay-

ment), from April 1st to November 1st. This emphasises

the view that it was assumed by the parties that the inter-

est, when it did begin to run, would run from April 1st,

and that April 1st is the beginning of the irrigation season.

If this view obtains, as we think it must, it follows that

the availability of water at the beginning of the irrigation

season is a condition precedent to the collection of any in-

terest on November 1st. It also follows that the availability

of water at the beginning of the irrigation season is a con-

dition precedent to the bec3ming due on November 1st of

the first deferred installment of the purchase price. It is

possible, as already suggested, that a substantial c^mnli-

ance with the contract on the part of the Comoany in the

matter of furnishing water would be suflic^'ent. For in-

stance, if it were alleged that water had been available on
April 2nd, or ADril 3rd, then the appellant might be he^rd
to say that the Comnany had furnished wnter at the beg'n-

ning of the season. But in that case, interest would beg'^

to run, not from A^ril 2nd, or April 3rd, but from Auril

1st.

The ambiguous part of section 3 of the contract consists

in the phrase, "and if not available for said season, interest

shall commence when such water is available." But to our
mind this is merely a loose way of saying +hat "interest

shall commence whenever such water becomes available at

the beginning of the irrigation season." Otherwise, as is

said in the opinion of the Circuit Court, it is quite impossi-



ble to rceoncile this statement with the latter clause of the

section, "and such water must be available at the beginning

of the irrigation season in order to make such payments

become due."

We confess that we are unable to follow the theory of

counsel that the construction of the contract relied on by

appellee amounts to the imposing of a forfeiture, or penalty,

on appellant. The question here is merely one of when cer-

tain deferred payments become due, and certain interest

begins to run. Respondent seeks to enforce certain contract

rio-hts through the foreclosure of a lien. The single ques-

tion is: do these contract rights exist? We take it that

before respondent can recover, he must show that they do

exist. The parties were free to contract as they pleased

as to when deferred payments should become due, and in-

terest should begin to run, conditioned upon any event they

saw fit to name. They were free to provide any time upon

which interest should begin to run, or to contract for no

interest at all. To contend, as appellant does, that because

by the opening sentence of paragraph 3 of the contract it

is provided that the deferred payments and interest shall

become due at a certain time, this in itself constitutes an ab-

solute contract, and that the latter part of paragraph 3, im-

posing conditions, would work a forfeiture of this contract

ripht if p-iven its obvious meaning, is simply an ignoring

of first principles. A contract is construed as a whole, hav-

ing in view the intent of the parties, who seldom are able

to exDress their entire meaning in one sentence.

The reasonable construction of the contract, viewing it,

as we must, from its four corners, is a construction which
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requires no payment of, any sort from the settler until he

has been given irrigation facilities for a full irrigation sea-

son. The time set down at which the deferred payments

were to become due was evidently under the belief that

water would be available by April 1st, 1909. The second

portion of paragraph 3, is set out as a proviso to the first

portion, limiting the meaning of the first portion of the

paragraph as effectually as if incorporated therein.

Second. Is the case altered because appellant sues as

assignee?

We are utterly unable to discuss this phase of the case

with appellant because we differ entirely in our premises.

Appellant assumes that appellee is basing his defense upon

a claim of some sort against the Company, and that the as-

signment of the contract has cut off all of appellee's equities.

But appellee claims no equities; he merely rests upon the

position that there has been no performance of the condi-

tions of the contract and that until the contract is per-

formed according to its terms, no right of action accrues to

the party now claiming under it.

If the appellant, because he is the assignee, can maintain

a suit under the water contract without showing that the

condition of the contract as to the availability of water at

the beginning of the irrigation season has been complied

with, then appellant can maintain its suit even if no condi-

tions of the contract have been complied with by the Com-

pany; it will not be necessary for appellant to show that

water was available at any time during the irrigation sea-

son of 1909, or that water has ever been available to irri-

gate the land of appellee.
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We refrain from reviewing the authorities cited by coun-

sel because if our construction of the contract is right, such

authorities are clearly not applicable. We do not care to

discuss the law of set-off or recoupment because appellee

claims no set-off or recoupment. He claims no damages

against the Company; he claims merely that the conditions

precedent of the contract have not been performed. Con-

cretely, he claims that he has never contracted for any fur-

ther liability for the payment of principal or interest until

water has first become available to his land for an entire

irrigation season.

Paragraph 7 of the water contract, on which appellant

relies, to our mind provides for an assignment of the con-

tract—nothing more. It would be idle to cite authorities

holding that an assignee can have no greater right under a

contract than the original party. The original party can

give him no greater rights; if he could, an assignable con-

tract would be the most dangerous form of obligation which

the human mind could devise. We think the principle is

too firmly established to require further comment, that an

assignee of a contract has no right of action upon the in-

strument which he holds except such as is expressed upon

the face of the instrument itself, or necessarily follows as a

part of the instrument.

Respectfully submitted,

B. S. CROW,
Solicitor for Appellee.

Office at Boise, Idaho,
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The contention of appellee cannot he sustained,

for several reasons. It requires the rejection of

many clauses of the contract in dispute as surplus-

age. It requires the interpolation of many words

and phrases in order to reach the conclusion for

which appellee contends ; and it violates that funda-

mental rule of construction that when the language

of a contract is obscure or ambiguous, or its meaning

is doubtful, so that it is susceptible of two construc-

tions, that interjDretation must be accepted which

will avoid the infliction of a penalty or entail a for-

feiture. No construction should be placed upon it

which will subject one party to a loss that in its

ultimate analysis is a penalty or forfeiture, notwith-

standing the default complained of may not have

damaged the other party in the slightest degree.

Keeping these rules of construction in view, we

will analyze more in detail the provisions of both the
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contract with the -State of Idaho and the contract

with appellee, that have any bearing upon the mat-

ter in dispute.

Before proceeding with the analysis we again call

the Court's attention to the fact that two important

propositions must be determined by this Court, viz.

:

First. From what date is appellant entitled to

interest ?

Second. On what date does the first deferred pay-

ment become due?

We should keep in view the fact that the Irriga-

tion Company is constructing the irrigation works,

from which appellee is to receive his water, under a

contract with the State of Idaho, and under the

terms of said contract all safeguards, deemed neces-

sary by the State, w^ere thrown around appellee and

other water users. The time within which the sys-

tem must be completed and the diligence with which

the construction must proceed are carefully pro-

vided for in the contract with the State. (Para-

graph XIII, p. 35, Trans.) For the failure of the

Irrigation Company to carry on the construction

work as required in said contract the Company is

subject to severe penalties. (Paragraph XIV, pp.

35-36, Trans.) In addition to the penalties imposed

on the Company in the paragraph referred to, the

Company also was required to furnish a good and

sufficient bond for the faithful performance of its

contract with the State for the construction of the

irrigation works within the time and in the manner

stated in said contract. (P. 40, Trans.) With these

safeguards in the State contract, and with the con-
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struction of the works according to the plans and

specifications set forth therein and under the super-

vision of the State Engineer and the State Board

of Land Commissioners, it was not deemed neces-

sary by either the State of Idaho, the Irrigation

Company or the purchasers of water rights to pro-

vide in the contracts with appellee and other water

users for anything more than the time and manner

in which the deferred payments should be made and

the manner of enforcing such payments. The Irri-

gation Company was not allow^ed or authorized to

sell water rights until it first received permission to

do so from the State. The contract with the State

provides (p. 23, Trans.) :

"Upon the execution of this contract and when

the said canal shall be so far completed as to ensure

the delivery of water for irrigation and reclamation

of said lands, the State Board of Land Commis-

sioners of first part shall cause to be opened for

settlement as provided by law, the lands described

in the list of lands hereto attached as 'Exhibit A.' "

This shows clearly that w^hen the contract with

appellee was entered into, all parties, including the

State, believed that water would be available by the

time assumed in the schedule of pa}anents. Under

paragraph VIII, page 25 of Transcript, the Com-

pany agrees with the State that the purchaser of

water rights shall, under his contract of sale, have

the right of possession and enjoyment pending the

final completion of the system, or the fulfillment of

the contract in all its details ; and in the same para-

graph, on page 26 of the Transcript, the State au-
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tliorizes the Irrigation Company to charge for water

rights sold the sum of $6'5.00' per share or water

right, of which at least ninety per cent shall be pay-

able in deferred payments extending over a period

of nine years; but it is also provided that "All de-

ferred payments to bear interest at the rate of six

per cent (6%) per annum, interest payable annu-

ally." To this provision there is no qualification

whatsoever. It is an express authority to charge

interest on all deferred pa^anents from the time of

sale until they are paid, at the rate stated.

The contract further provides, immediately fol-

lowing the above, that: ^'Tlie number of payments

and the amount of each of such payments to be

clearly stated in all contracts for the purchase of

water rights, which may be, entered into between sec-

ond party and such purchasers." It was pursuant

to the above provision that the schedule of payments

w^as inserted in the contract between the Company
and the purchasers.

The State contract further provides, immediately

following the above, that

:

"Before any application for entry is received or

approved, a copy of the form of water right con-

tract used or to be used by second party in the sale

of water rights shall first be approved by the Board,

and no other form shall be used than the ones so ap-

proved."

The contract which it is sought to foreclose in this

suit was, pursuant to the foregoing provision, ap-

proved by the State before the Irrigation Company
was permitted to use it in the sale of water rights.
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The contention of counsel for appellee that the con-

tract should be construed most strongly against the

Irrigation Company and in favor of appellee because

it was presented to him by the Irrigation Company

is, therefore, without force. It has no application

to this case; for the Irrigation Company was not

permitted to vary or change in any respect the form

of contract which the State approved and required

it to use.

In the same paragraph, page 27 of Transcript, the

State contract also contains this provision

:

*'It is further agreed that no payment other than

the initial payment and no interest shall be required

under any contract either for Carey Act lands or

State or private lands, until the water for the said

land is available from said canals for distribution at

a point within one-half mile of each legal subdivision

of one hundred and sixty (160) acres of the said

land."

The foregoing has no reference whatsoever to

the date from which interest may be charged. It re-

lates only to the date of maturity of the deferred

payments, and it is in the nature of a stipulation as

to wiiat shall go into the purchaser's contract. It is

a limitation on the clause in the fore part of the

same paragraph, which said that the deferred pay-

ments and interest thereon should be payable an-

nually in not less than nine annual installments.

Under the stipulation last quoted none of the de-

ferred paj^ments mature until the Company has con-

structed the irrigation system to within one-half

mile of the quarter section in which the purchaser's



6.

land is situated. When it lias constructed it to tliat

point, "the water for said land is available from said

canals." It fixes the meaning of the word "avail-

able," as used in different parts of both contracts.

Water is "available," under these contracts, when

the canal has been constructed to within one-half

mile of the quarter section in which the purchaser's

land is situated. The service laterals or service

ditches must be constructed by the purchaser him-

self, and the Company's obligation to the purchaser

ends when it has constructed its system to the point

above stated.

Immediately following the provision last above

quoted comes the following clause, the construction

of which is in dispute

:

"And such water must be available at the begin-

ning of the irrigation season in order to make such

payments become due, and all pajTnents and interest

provided in said contract shall be advanced in time

according to the delay in the delivery of said water

as aforesaid."

The appellee must concede that the foregoing has

no application whatsoever to the date at which in-

terest commences. It pertains only to the date of

maturity of the deferred payments. The phrase,

"in order to make such payments become due," may
not be comp>lete in itself. Appellant contends that

it refers to the due dates of the deferred payments

that are necessarily fixed in the contract, and that

the State by this provision intended to provide that

whatever due dates it may agree upon with the Com-
pany for the maturity of deferred pajTiients shall
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remain such only in tlie event water shall be avail-

able at the beginning of the irrigation season, and

that by the words ''irrigation season," it does not

mean April 1st, as contended by appellee, but it

means the actual irrigation season when water be-

comes necessary and can be applied to a beneficial

use. This clause simply qualifies or sets aside the

fixed due dates for the deferred payments, but with-

out substituting another date or saying when such

payments shall become due. In order to meet that

question the following provision was inserted imme-

diately following 'the one last above quoted :

'

' and

all payments and interest provided in said contract

shall be advanced in time according to the delay in

the delivery of said water as aforesaid." The only

"delivery" of water with which the Company has

anything to do is to bring it within one-half mile

of the quarter section in which the purchaser's land

is situated, and "the delay in the delivery of said

water as aforesaid" has reference solely to the delay

in getting the water to the point stated after the be-

ginning of the irrigation season. For that length

of time and for that only may the maturity of the

payments stated in the contract "be advanced in

time.
'

'

Following the provisions above quoted, the State

contract again says

:

"It is understood and agreed that the said party

of the second part shall charge interest at the rate

of six per cent (6%) per annum upon all deferred

payments whenever said shares are sold upon a time

contract."
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There certainly is nothing in the foregoing to in-

dicate that the Irrigation Company can only charge

interest from the beginning of the first irrigation

season that it can deliver water throughout the en-

tire irrigation season to the purchaser. By in-

ference at least, if not by direct statem^ent, it says

that interest shall commence on the date of sale.

That, we submit, would be the natural and reason-

able construction of the State contract.

The foregoing, we think, is all in the State con-

tract that has any direct bearing or that can be of

any assistance in construing the contract between

appellee and the Irrigation Company which was

made pursuant to the State contract.

The first part of paragraph 3 of the contract

between the Irrigation Company and appellee (pp.

45-46, Trans.) clearly and specifically states the

exact amount to be paid by the purchaser, and the

exact amount of each payment and the date when

each payment becomes due. The amount of inter-

est and principal is separately stated, and if there

were no qualifying clauses, there would be no ques-

tion whatever for controversy in this case. But

immediately following the schedule of payments

comes the following (the matter in parentheses has

been inserted by us) :

"Interest from April 1, 1909, at six per cent per

annum may be charged if water is available from

said irrigation system for use during the irrigation

season of 1909, and if not available for said season,

interest shall commence when such water is avail-

able. (This relates only to the commencement of in-
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terest.) But it is further understood and agreed

that no payment other than the initial payment, and

no interest shall be required to 'be paid under this

contract until the water is available for distribution

from said irrigation system at a point within one-

half mile of each legal subdivision of one hundred

sixty acres (the foregoing relates only to the date

of payment) ; and such water must be available at

the beginning of the irrigation season in order to

make such j)ayments become due. (This refers to

the definite dates fixed in preceding schedule.) And
all payments and interest provided in this contract

shall 'be advanced in time according to the delay in

the delivery of the said water as aforesaid." (This

determines the definite extension allowed for ma-

turity of payments.)

The first part of the foregoing, viz. :

'

' Interest

from April 1, 1909, at six per cent per annmn may
be charged if water is available from said irrigation

system for use during the irrigation season of 1909,"

adds nothing to and takes nothing from the rights

of the Company to interest, for in the schedule of

payments interest had already been charged and

computed from April 1, 1909. But the above is

followed by this statement:

"And if not available for said season, interest

shall commence when such tvater is available."

The foregoing deals exclusively with the date from

which interest shall commence, and it has nothing

whatever to do with the date when it shall be ]3aid.

The irrigation season referred to in this, as in the

'State, contract is the actual irrigation season. April
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1st was taken as the date when interest should com-

mence simply as a matter of convenience and for

the sake of uniformity in all contracts. Both the

State and the Company undoubtedly believed that

the system would be completed about that date, and

that it would, therefore, be safe to adopt a miiform.

or definite date for the commencement of interest.

But as a precaution, in the event there should be de

lay in construction so that water could not be made

available (that is, brought within one-half mile of

the land) for the entire season or at the beginning

of the season, then the Company should suffer a loss

or penalty to the extent that interest should not com-

mence on April 1st, but it should commence, as the

contract says, ^^wJien such tuater is available/'

Appellee contends that there should be inserted

after the word "available" the following: "at the

beginning of an irrigation season." There is no

occasion for this interpolation, as the clause referred

to is clear without it. It says, as clearly as the Eng-

lish language can put it that "interest shall com-

mence when such water is available." It can only

mean one thing, and that is that it shall commence

when the water which the purchaser has bought has

been brought by the Company to within one-half

mile of the quarter section in Avhich his land is

situated.

We submit, therefore, that interest commenced in

the case at bar on May. 14, 1909, that being the date

when water became available for appellee's use.

And our construction of the contract does not require

the interpolation of words nor the infliction of pen-
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alties wlioll.y disproportionate to damages that may

be sustained. The Company loses interest from

April 1st to May 14th because of its delay. The

purchaser may or may not sustain any damages dur-

ing that time. The bill shows that he used the water

the balance of the season, and it must be assumed

that he received some benefit. In any event, there is

nothing whatever to show that what he saved in in-

terest on the purchase price of the water right is not

full compensation for any injury he may have sus-

tained by not getting the water a few days earlier.

The clause certainly does not bear the construction

for which appellee contends, that if the Company

was one day late in getting the water to a point

within one-half mile of his land, it must suffer a loss

of interest for an entire year, regardless of the fact

that the purchaser was not damaged in the slightest

by such default or delay. The construction for

which appellant contends is much more reasonable

and fair than the harsh and rigid rule contended for

by appellee. The rule for which he contends is, as

said by the Circuit Court in Coghlan v. Stetson, 19

Fed. 727, "so wanting in reciprocity, that the Court

should not hesitate to reject it provided the instru-

ment is susceptible of any reasonable construction."

Under the contract, appellant could not get interest

from any date prior to April 1st, regardless of how

diligent it might be in bringing the water to the

point required before said date ; and under appellee's

construction it loses interest for an entire year if it

does not have it there on that exact date.

We now take up the other proposition, as to when.
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Tinder the contract with apjjellee, the payments

mature. Following the quotations from the contract

already set out, the contract says

:

"But it is further understood and agreed that no

payment other than the initial pajTnent, and no in-

terest shall be required to be paid under this con-

tract until the water is available for distribution

from said irrigation system at a point within one-

half mile of each legal subdivision of one hundred

sixty acres."

The foregoing deals only with the date of pay-

ment, and is simply a general limitation on the due

dates contained in the schedule. It is a clause in-

serted out of an abundance of caution to guard

against unforeseen delays in completing the system;

and it assures the purchaser that he shall not be re-

quired to make any deferred pa^Tnent until the

water has been made 'Uivailahle'' at the point so

many times fixed or referred to in the contract.

But it was still left to the parties to provide, in

order to have a complete contract, when the pay-

ments specified in the schedule should mature in the

event of such unforeseen delay ; that is led u^i) to by

the following clause : "and such water must be avail-

able at the beginning of the irrigation season in or-

der to make such pajTnents become due." Due
when? There is but one answer, and that is, on

the due dates definitely fixed in the contract in the

fore part of that same paragraj^h. Those due dates

should not prevail unless water became available at

the beginning of the irrigation season. But it is

still left to the parties to fix the time the payments
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shall become due in the event of unforeseen delay in

the completion of the system. And to meet that

question the following clause was insei'ted: *'and all

pa\Tnents and interest provided in this contract shall

be advanced in time according to the delay in the de-

livery of the said water as aforesaid."

The only delivery that the Company definitely

agrees to make is to bring the water within one-half

mile of the quarter section in which the purchaser's

land is situated. It is so provided immediately fol-

lowing this clause, and it is that kind of delivery and

that point of delivery and nothing else that is

referred to in this clause. If the Company be thirty

days late in delivering the water "as aforesaid,"

then it loses interest for that period, and its first

deferred payment is extended for a like period. In

the case at bar it delivered *'the said water as afore-

said" on May 14, 1909. Its first deferred pa^Tnent

of principal and interest, therefore, became due

December 14, 1909. The Company lost interest and

the purchaser saved interest on all his pajTnents

from Ajjril 1st to May 14th, and the payment was

advanced in time according to the delay in the deliv-

ery of the water. This construction requires no re-

jection of words or clauses as surplusage nor any

interpolation of words or clauses in order to arrive

at the meaning of the parties. It does not require

the infliction of a penalty wholly disproportionate

to the damages, if any, sustained. It is based upon

the assumption that the words used in the contract

mean what they say and that the parties said what

thev meant. It is the onlv construction which har-
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under the contract with appellee, the payments

mature. Following the quotations from the contract

already set out, the contract says

:

*'But it is further understood and agreed that no

payment other than the initial pajTnent, and no in-

terest shall be required to be paid under this con-

tract until the water is available for distribution

from said irrigation system at a point within one-

half mile of each legal subdivision of one hundred

sixty acres."

The foregoing deals only with the date of pay-

ment, and is simply a general limitation on the due

dates contained in the schedule. It is a clause in-

serted out of an abundance of caution to guard

against unforeseen delays in completing the system

;

and it assures the purchaser that he shall not be re-

quired to make any deferred pajTnent until the

water has been made ^'"availaMe" at the point so

many times fixed or referred to in the contract.

But it was still left to the parties to provide, in

order to have a complete contract, when the pay-

ments specified in the schedule should mature in the

event of such unforeseen delay; that is led up to by

the following clause : "and such water must be avail-

able at the beginning of the irrigation season in or-

der to make such pajTnents become due." Due
when? There is but one answer, and that is, on

the due dates definitely fixed in the contract in the

fore part of that same paragraph. Those due dates

should not prevail unless water became available at

the beginning of the irrigation season. But it is

still left to the parties to fix the time the payments
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shall become due in the event of unforeseen delay in

the completion of the S3^stem. And to meet that

question the following clause was inserted: "and all

pajTxients and interest provided in this contract shall

be advanced in time according to the delay in the de-

livery of the said water as aforesaid."

The only delivery that the Company definitely

agrees to make is to bring the water within one-half

mile of the quarter section in which the purchaser's

land is situated. It is so provided immediately fol-

lowing this clause, and it is that kind of delivery and

that point of delivery and nothing else that is

referred to in this clause. If the Company be thirty

days late in delivering the water "as aforesaid,"

then it loses interest for that period, and its first

deferred payment is extended for a like period. In

the case at bar it delivered "the said water as afore-

said" on May 14, 1909. Its first deferred pajnuent

of principal and interest, therefore, became due

December 14, 1909. The Company lost interest and

the purchaser saved interest on all his payments

from April 1st to May 14th, and the j)ayment was

advanced in time according to the delay in the deliv-

ery of the tvater. This construction requires no re-

jection of words or clauses as surplusage nor any

interpolation of words or clauses in order to arrive

at the meaning of the parties. It does not require

the infliction of a penalty wholly disproportionate

to the damages, if any, sustained. It is based upon

the assumption that the words used in the contract

mean what they say and that the parties said what

they meant. It is the only construction which har-
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monizes all the clauses bearing on the subject in both

contracts. Any other construction involves discord

and a contradiction between the two contracts and

between different parts of the same contract.

The contention of appellee in his brief that his

construction of the contract did not impose a penalty

on the Company, for the reason that under the con-

tract we were not entitled to interest until the begin-

ning of the next irrigation season, is simply begging

the question. He assumes the point in issue as hav-

ing been established in his favor. The rule in rela-

tion to penalties is invoked in the first instance for

use in construing the contract, to the end that it may
not be construed so as to impose a penalty, regardless

of the fact that no damages may have been sustained.

We submit, therefore, that the contract should be

construed to give appellant interest from May 14,

1909, and that the first deferred payment matured on

December 14, 1909; and the cause should be re-

manded with instructions to the Circuit Court to

proceed accordingly.

Respectfully submitted,

RICHARDS & HAGA,
Attorneys for Appellant.
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